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Our Midwinter Meeting 


GRAND BAHAMA HCTEL 
Grand Bahama Island (West End) 
JANUARY 31—FEBRUARY 4, 1962 


| FOR THE Midwinter meeting have been com- 
pleted. Only your own plans to attend remain to make this a memorable 
occasion. 

You have already received reservation cards and transportation infor- 
mation. To review, planes are available from Miami, Fort Lauderdale 
and West Palm Beach. The airlines are Bahama Airways and Mackey 
Airlines. Mackey also has flights from Tampa. Flights will be arranged 
to take our members to the Island. Consult your travel agent or airlines. 
Special flights will be available Sunday morning and afternoon, February 
4, to bring us back to the mainland for afternoon and evening flights 
to other destinations. A boat will be available for those of you who 
may not wish to fly to Grand Bahama Island. 

The Grand Bahama Hotel, a Jack Tar Resort, is a complete establish- 
ment to suit the tastes of all. A wide variety of sports and activities will 
keep you busy between business sessions, or you can just soak up the 
warm winter sunshine on the white beach or alongside the swimming 
pool, nestled in a setting of tropical palms. 

The business sessions, beginning Thursday, February 1, will include 
addresses by Karl Faust, Vice President and General Council, American 
States Insurance Company, Indianapolis, on ““Trial vs. Settlement’’; Roy 
C. McCullough, General Counsel, General Reinsurance Corp. of New 
York, on ‘Claim Handling by Reinsurers’’; Edmund J. O’Brien, Assistant 
General Counsel of Lumbermens Mutual Casualty Company, Chicago, on 
“Inroads on Workmen’s Compensation Insurance’; Thomas F. Parker, 
General Counsel, Alabama Farm Bureau Mutual Casualty Insurance Com- 
pany, on “Applied Psychology in Trial Practice’; Edward H. Schroeder, 
Vice President, Charge of Claims, Allstate Insurance Company, Skokie, 
Illinois, on ‘‘A Look at the Casualty Insurance Industry Loss Picture— 
How the Trial Attorney Can Affect These Results’; P. L. Thornberry, 
Vice President and General Counsel, Nationwide Insurance Company, 
Columbus, Ohio, on ““The Relationship between Home Office and Trial 
Counsel.”” In addition, other members have been asked to talk on various 
subjects. The officers, Board members and committees will be engaged 
with Federation business. 

Complete your plans to attend. Bring your wife, for there will 
be plenty to interest her too. See you at the Grand Bahama Hotel! 
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President’s Message 


“And what is so rare as a day in June? 
Then, if ever come perfect days; 
Then Heaven tries earth if it be in tune, 
And over it her warm ear lays.” 
JAMES RUSSELL LOWELL 


This winter it is June in January! 

As you have been informed, the Mid-Winter Meeting of our Federation 
is at the Grand Bahama Hotel on Grand Bahama Island from January 31 
to February 4, 1962. So near, and yet so far from court room tensions. 
It’s only about a twenty minute plane ride from West Palm Beach and 
forty-five minutes from Miami's busy new International Airport. In that 
short space of time a transition is experienced when you land in the tran- 
quil and peaceful fabulous new Bahamian Resort. 

Here you are in a British possession, with Bahamian customs and 
immigration officials, and as you drive to the hotel you see a country 
similar to what Columbus saw 450 years ago, and with little change. 
When you arrive at the lobby of your hotel, the immensity of this resort 
becomes obvious as you see the hotel itself, the grounds, the yacht basin, 
a championship golf course, swimming pools, and scores of entertainment 
features. For example, the eighteen hole golf course is 6602 yards and 
7000 yards from the back tees. All other facilities are equally ample. 


So, we go foreign in the sense that we will be under the British flag, 
but it is so convenient that it is ‘really just ‘‘off-shore’’ from Florida. 


If you have not already sent in your registration, it is hoped the above 
will create a desire to join us at the Mid-Winter Meeting. Registration 
cards and travel data are available. Our very able Executive Vice-President, 
William A. Porteous, Jr., is general convention chairman. So success is 
assured. Of course, there will be an instructive program as well as enter- 
tainment. This program is being completed as this message is written. 
As soon as it is completed, the program will be made known to you. So 
that proper planning is possible, please send your reservations Now—and 
let Bob Rooney know. 

In addition, it should also be reported to you that the 1962 Annual 
Convention will be held at the Hotel Vancouver, Vancouver, British 
Columbia, from July 31 to August 3. Please mark your calendars ac- 
cordingly. William R. Eddleman of Seattle, Washington, is the General 
Chairman for the Annual Meeting. By the way, “‘Bill’’ is also President 
of the Commercial Law League of America, a well-deserved honor. On 
his way to New York last month for a meeting of the League, he stopped 
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off in Chicago and we had an excellent meeting with Bob Rooney, E. C. 
Jobe, Perry Fuller and George Hoban and details of our convention were 
discussed. Plans are well under way and will be perfected in the near future. 
We are to be warmly received by the government in Vancouver. In 
addition, and as you know, the World’s Fair will be in Seattle at the 
time of our summer meeting. We are told that hotel reservations are 
already becoming scarce. The Annual Meeting of the American Bar will 
be in San Francisco. So there is every cogent reason why you should also 
plan to attend the Annual Meeting in Vancouver. 

It should be reported that the Federation was one of the first to protest 
the article written by Mr. Morris L. Ernst entitled, ‘““The Need for 
Reappraisal of the Leadership of the Bar,’’ which appeared in the October 
issue of the American Bar Journal. When the entire field of negligence 
law, both plaintiffs’ and defendants’ attorneys, and the entire casualty 
insurance industry is accused of wholesale corruption, such unsubtantiated 
and undocumented indictment of the leadership of our Bar and of our 
casualty insurance members cannot go unnoticed. Our voice has been 
raised vigorously in opposition. It is good to report to you that the 
Section of Insurance, Negligence and Compensation Law of the American 
Bar Association has voiced its protest through its Chairman James B. 
Donovan in no uncertain terms. Please come prepared to discuss this 
matter at the Mid-Winter Meeting, and our Publications Committee 
should be prepared to write an article suitable for printing in the American 
Bar Journal and in our Federation Quarterly, because the severity of the 
challenge requires our immediate and informative action. 

The names of a few new committee members appear in this issue. 
The appointments to the substantive law committees is an innovation in 
Federation procedures. If you will serve actively on one of these com- 
mittees, please write me. Other appointments will be made throughout 
the year. Each committee could be prepared to report at one of our 
meetings, and our Editor, Charles Robison, would be pleased to secure an 
article for publication. In this way our members will be fully informed 
by experts in each field. 

Sincerely, 
CARROLL R. HEFT 


President 


| 
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The Uninsured Motorist Coverage 


By Ross G. HUME * 


Pee AT LEAST the last 35 years the problem of the 
uncompensated traffic accident victim has plagued legislators and members 
of the insurance industry. One of the attempted early solutions was the 
Compulsory Insurance Law passed by the Massachusetts legislature in 
1927. Since that time, some form of compulsory insurance or financial 
responsibility law has been passed in all 50 states. 

While this represented a forward step, these laws had several loop- 
holes: 


(1) The financial responsibility laws do not guarantee payment for 
the driver’s first accident; they only encourage payment by threat- 
ening to pick up his driver's license. 

(2) Except in the states which by law make the policy absolute up 
to the required limits upon the happening of the accident, they 
cannot control policy violations which void coverage. 

(3) They cannot supervise out-of-state motorists. 

(4) They cannot control hit-and-run drivers, an automobile thief, 

etc. 


In an effort to close these loopholes some states have tried compulsory 
insurance. Enforcing a compulsory insurance law is very expensive to 
the state and adds much red tape which is an irritant to the average motor- 
ist. Also, due to the necessary delay in enforcement, compulsory insurance 
is not 100% effective even as to residents of the state. It has no control 
over the out-of-state motorist or the hit-and-run motorist. Except in 
the states which make a policy absolute upon the happening of an accident 
(Louisiana, Massachusetts, New Hampshire and North Carolina) it has 
no control over policy violations. 

The uninsured automobile coverage offered by the insurance industry 
is the only solution which has offered the average motorist an opportunity 
at a nominal cost (about a penny a day) to protect himself in all four of 
the above areas. It enables him to place himself in substantially the same 
position he would be in if the other driver carried the minimum limits 
for bodily injury liability required by the financial responsibility act of 


* Legal Counsel, State Farm Mutual Automobile Insurance Company, Bloomington, 


Illinois. 
* Address given at the Twenty-First Annual Convention of the Federation of 


Insurance Counsel in Chicago on August 4, 1961. 
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his state. The person who pays the premium is the one who receives the 
benefit in that he has a source from which collection can be made. There 
is no protection provided by the coverage for the uninsured motorist. In 
fact, there are provisions for the company to subrogate against him. There 
is no property damage protection except in a few states where it is required 
by law. The insured can protect himself against that hazard by carrying 
collision insurance. 

If the solution is that simple, you may well ask, why did the insurance 
industry wait 30 years before it started to write the coverage? The indus- 
try delayed writing the coverage because it has one fundamental weakness, 
which is inherent in any coverage where one company is interested in both 
sides of a lawsuit. This weakness is that there are actual and potential 
conflicts of interests in several areas of the coverage. 

The arbitration clause was inserted in the coverage as the best available 
solution to this problem of conflict of interests. While it has not solved 
all of the problems, it has been a great help. In those states where it cannot 
be used, the conflict of interests problem becomes almost insurmountable. 

Since the conflict of interests is the major problem for the insurer and 
for the defense counsel, and since reference to settling claims under this 
coverage by arbitration appears in the first paragraph of the insuring agree- 
ment, it will be discussed first. Compared to it, all other problems con- 
nected with the coverage appear to be relatively minor. 

All of the states recognize the right of opposing parties to agree to 
arbitrate a pending dispute and will enforce an award made pursuant to 
such an agreement, although some states recognize the right of either party 
to revoke the agreement at any time prior to the making of the award.} 

However, under the common law the courts would not enforce an 
agreement to arbitrate future disputes which might arise under a contract. 
They held that such an agreement served to oust the courts from their 
jurisdiction and therefore was against public policy.” 

Recognizing the fallacy of this rule of law when applied to modern 
commercial transactions, twenty-three states (including the District of 
Columbia) have modified this rule, either by statute or by court decision. 
These states are Arizona,® California,* Colorado,® Connecticut,* District 


Tomlinson v. Dille, 147 Md. 161, 127 Atl. 746 (1925); Mead v. Owen, 83 Vt. 
132, 74 Atl. 1058 (1910). 
73 Am. Jur. Arbitration & Award Sec. 31, note 13 and cases cited. 


® Chapter 12, Sec. 1506 et seq., Arizona Statutes. 

*C.C.P. Sec. 1280, Deering’s California Codes. Govu’t. Employees Ins. Co. v. 
Brunner, 12 Calif. Reptr. 547 (1961). 

5 Ezell v. Rocky Mtn. Bean & Elev. Co., 76 Colo. 409, 232 Pac. 680 (1925). 

® Sec. 52-408 et seq., Ann. Stat. 
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of Columbia,’ Florida,* Hawaii,® Louisiana,?® Massachusetts,11 Michigan,” 
Minnesota,1* Nevada,44 New Hampshire,'® New Jersey,1® New Mexico,!" 
New York,?® Ohio,!® Oregon,?® Pennsylvania,24 Rhode Island,2? Wash- 
ington,*? Wisconsin,** and Wyoming. On the last day of the 1961 
session the Illinois legislature passed the Uniform Arbitration Act. It 
was waiting for the governor’s signature at the time this was written.?>* 

The case of Government Employees Insurance Company v. Brunner 
in California ?* is the only one of the cases cited above which interprets 
the arbitration clause of the uninsured automobile coverage. The other 
cases involve either labor or construction contracts. 

The recent cases of Boughton v. Farmer’s Inter-Insurance Exchange 
in Oklahoma ”? and Childs v. Allstate Ins. Co. in South Carolina,”* inter- 
preting the uninsured automobile coverage, have followed previous deci- 
sions in those states holding that an agreement to arbitrate future disputes 
is against public policy and therefore unenforceable and void. In one of 
these cases the court also held that the exclusion prohibiting the reduction 
of the claim to judgment without the written consent of the company 
was void for the same reason. 

South Carolina 7° and Virginia *° have statutes prohibiting an arbi- 
tration clause in the uninsured automobile coverage. 

The authorities which approve policy forms in Illinois and North 


* Title 9, Sec. 2, District of Columbia Code. 

® Sec. 57.11, Florida statutes. 

* Chapter 188, Sec. 188-1, Revised Statutes of Hawaii (1955). 

” Title 9, Sec. 4201-4217, Louisiana Statutes. 

™ Chapter 251, Sec. 14, Annotated Laws of Massachusetts. 

8 Sec. 27.2483, Michigan Statutes annotated. (Requires separate signed instrument). 

*%Park Const. Co. v. Indep. School District, 209 Minn. 182, 296 N.W. 475, 135 
A.L.R. 59 (1941). 

* United Assoc. of Journeymen Plumbers v. Stine, 351 P. 2d 965 (Nev. 1960). 

* Chap. 542, Sec. 2, New Hampshire Revised Statutes Annotated. 

** Tit. 2-A, Chap. 24, Secs. 1, 2, New Jersey Statutes. 

7 Sec. 22-3 et seq., New Mexico Annotated Statutes. 

8 Sec. 1448-1449, C.P.A., New York Annotated Statutes. 

Sec. 2711.01-2711.12, Page’s Ohio Revised Code. 

Sec. 33.220, Oregon Revised Statutes (must be held within the state) . 

™ Tit. 5, Sec. 161, Purdon’s Penna. Statutes Annotated. 

= Sec. 10.3.2., Rhode Island Statutes (must be in a separate paragraph) . 

* Chap. 7.04.010 et seq., Revised Code of Washington. 

* Sec. 298.01-298.14, Wisconsin Statutes. 

* Chap. 37-1, Secs. 1-1048.1, 1048.21, Wyoming Statutes 1957. 

25 [Ed. Note: The Bill was approved on August 24, 1961. Chapter 10, Secs. 
101-123, Illinois Revised Statutes 1961.] 

* See Note 4, supra. 

* Boughton v. Farmers Inter-Insurance Exchange, 354 P. 2d 1085 (Okla. 1960). 

* Childs v. Allstate Ins. Co., 117 S. E. 2d 867, 21 Auto Cas. 2d 1379 (S. Car. 
1961). 

® Sec. 46-750.23-6, Code of Laws of South Carolina. 

Sec. 38.1-381 (g), Code of Virginia 1950. 


[9] 











Carolina require that there be a provision in the coverage that only the 
insured has the option to demand arbitration. 

In the remaining twenty-three states there have been no opinions inter- 
preting the arbitration clause of the uninsured automobile coverage. In 
a number of these states opinions interpreting the appraisal clause of fire 
insurance policies, fraternal associations or health and accident policies 
have held that agreements to arbitrate questions of fact, such as the amount 
of the loss, are valid but agreements to arbitrate the question of legal 
liability are void. It will be interesting to see how the courts in those 
states will apply this rule to the arbitration clause of the uninsured auto- 
mobile coverage. Will they hold that the portion as to arbitrating ‘‘the 
amount payable hereunder’ is- valid but the portion as to arbitrating 
whether “‘such person is legally entitled to recover damages from the 
owner or operator of the uninsured automobile” is void? Or will they 
hold that it is necessary to go through the motions of an arbitration as a 
condition precedent to a suit and that the amount determined by the arbi- 
trators as payable is binding on the court? Neither decision would be 
too satisfactory, and either would require considerable duplication of 
proof on the part of the insured. 

Probably some of them will follow the example of Oklahoma and 
South Carolina and declare the entire arbitration condition void. Others 
may follow the example of Nevada (on a labor arbitration agreement) and 
say the arbitration agreement is valid even without any statutory sanction. 

In a few states such as Idaho, Nebraska and Utah previous decisions *1 
would indicate a very strong probability that those states would follow 
the decisions in Oklahoma and South Carolina and declare the condition 
void. 

Based on the above information, an arbitration agreement will prob- 
ably be held valid in 23 of the 51 jurisdictions and it will almost certainly 
be held void in at least 8 and in the remaining 20 it would be purely a 
guess. A guess is at best a 50-50 chance. 

Is a valid arbitration agreement essential if the insurance companies 
are to continue writing this coverage? 

I do not think that the size of the award will be affected whether the 
controversy is arbitrated or litigated. About a year ago I polled a number 
of the leading companies in the writing of this coverage as to their experi- 
ence with arbitration awards. More than 90% felt that the amounts 
awarded by arbitrators were roughly the same as the amounts awarded 
by juries. Our experience at State Farm indicates this, although we have 
not arbitrated a large number of cases. Only one company felt that the 


= Huber v. St. Josephs Hospital, 11 Ida. 631, 83 Pac. 768 (1906); Rentschler v. 
Mo. Pac. Ry. Co., 126 Neb. 493, 253 N. W. 694, 95 A.L.R. 1 (1934); Latter v. 
Holsum Bread Co., 108 Utah 364, 160 P. 2d 421 (1945). 
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awards made by arbitrators were lower than jury awards for comparable 
injuries. Iwo companies felt that some of the awards by arbitrators were 
higher than a jury would have allowed for a comparable injury. 


I see no reason why a group of arbitrators would be able to apply the 
laws of legal liability more accurately in any particular jurisdiction than 
a properly instructed jury. 

In metropolitan areas, where the court dockets are quite congested, 
arbitration offers both sides a speedy determination of their controversy. 
Since arbitration operates more informally than the courts, it takes only a 
fraction of the time consumed in a jury trial to submit a case to arbitration. 
Under the rules of the American Arbitration Association, evidence may 
be submitted on sworn statements ** thus saving both parties the expensive 
fees of expert witnesses. All of these factors reduce the cost of settling 
their differences for both the insured and the insurer. 


If the uninsured motorist is represented by competent counsel, the 
insurance company is actually better off without an arbitration agreement. 
If its insured files a complaint and the uninsured motorist files a cross- 
complaint, a jury can find for only one party so if the insurer is liable 
under the bodily injury liability section of their policy, then it will have 
a defense verdict to allow it to close its uninsured automobile coverage 
without payment. If the jury finds contributory negligence, there might 
be a defense verdict as to both complaints so that the insurer could close 
all of its open coverages without payment. 

On the other hand, with an arbitration clause, if the uninsured motor- 
ist sues your insured, the company is obligated to offer him a defense. If 
the trial docket is congested that lawsuit will not be tried for a year or 
more. In the meantime your insured can demand to arbitrate his claim 
against the insurer based on the legal liability of the uninsured motorist. 
If he is awarded a sum of money in the arbitration, that award is not 
res judicata as to the pending law suit filed by the uninsured motorist 
because he was not a party to the arbitration. A jury could very easily 
come to a different conclusion and render a verdict for the uninsured 
motorist against your insured. As a result, the insurer would be required 
to pay both parties to the accident. 

It is in the case where the uninsured motorist is not represented by 
counsel and intends to default that a valid arbitration agreement becomes 
a vital necessity to the insurance company. If the uninsured motorist is 
not legally liable the company needs to introduce evidence to establish 
that fact. If the allegations as to the damages are exaggerated and the 
company needs to introduce medical evidence. The company is placed 
in this dilemma: 


* Accident Claims Tribunal Rules—American Arbitration Association—Section 25. 
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A. If the uninsured motorist who does not voluntarily consent to 
the insurer assisting him in his defense, it is a stranger to the lawsuit and 
has no right to offer evidence in his behalf. The brief of the Farmers 
Insurance Exchange in the Boughton case ** stated that such an appearance 
would be a violation of Section 27 of the Canon of Ethics of the American 
Bar Association and of the Oklahoma statutes.*4 While under the statutes 
of some states the insurance company might be able to intervene in its own 
name claiming an interest in the outcome, in others it could not. Inter- 
vention in its own name is definitely not a guaranteed right and even if 
possible, there are disadvantages in that the presence of insurance is clearly 
injected into the lawsuit. 

B. Even if the uninsured motorist voluntarily consents to the insur- 
ance company furnishing counsel to assist in his defense, this does not 
provide a complete solution to the problem since it poses a major problem 
of legal ethics for the defense attorney. Since he appears as one of the 
attorneys of record for the uninsured motorist it would be unethical for 
him to later pursue the insurer’s subrogation claim under the Trust Agree- 
ment against his former “‘client.’’ Also, any statements made to him by 
the uninsured motorist, or any admissions against interest would be privi- 
leged communications and could not ethically be used against such ‘“‘client’”’ 
in the later suit under the Trust Agreement. Ethically the defense attor- 
ney is placed in an impossible situation. 

C. Assuming the uninsured motorist would agree for the insurance 
company to furnish counsel for his defense the following questions are 
raised: 

(1) Does the company have a conflict of interests since the same 
company is controlling both sides of the lawsuit? Obviously it does have, 
since it is to the company’s interest to show that both parties were negligent 
thereby resulting in no payment either way. It is to the interest of each 
litigant to show that he is free from negligence. 

(2) Is it against public policy for the company to furnish the counsel 
for both sides of the lawsuit, even though separate firms of attorneys are 
furnished? In the closely related situation of the double insured claim 
in the case of O’Morrow v. Borad ** the California court held that it was 
against public policy to so control both sides of any litigation while in 
the case of Hoffman v. Allstate Ins. Co.** the New York court held that 
such dual representation was not against public policy. 

(3) Can the insurance company use information or admissions which 
it obtained in conducting such defense in a later suit against the uninsured 
motorist based upon its Trust Agreement? Since such information was 


* See Note 27, supra. 
* Title 5, Section 5 O.S.A.—the Court may require a party to prove the authority 
under which he appears and until he does may stay proceedings by him. 
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supplied to the uninsured motorist’s attorney, it probably would be con- 
sidered privileged. 

(4) What is the insurance company’s legal liability if the defense of 
the uninsured motorist is conducted negligently, routinely, or in bad 
faith resulting in an excessive judgment against him? 


The State of Virginia recognized these problems and amended its 
statutes in 1959 authorizing the insurance company to intervene in its own 
name.*? The State of North Carolina authorized a provision in its policy 
form that such a judgment against the uninsured motorist was not binding 
on the insurance company as to either the amount of damages or the legal 
liability of the uninsured motorist (in the event the insured elected not 
to arbitrate). It remains a very real problem in Oklahoma and South 
Carolina and the courts in those states have suggested no solution. It 
poses a potential problem in Idaho, Illinois, Nebraska and Utah, although 
at this time there are no court decisions on this question. 

There are at least five possible solutions to this dilemma. 


(1) The passage of legislation specifically authorizing the arbitration 
of future disputes, similar to that in California or the other states listed 
previously. 

(2) When a disagreement develops, obtain a separate agreement to 
submit the controversy to arbitration. This is an agreement to arbitrate 
a present dispute as opposed to a future dispute and is valid in all states. 
It is binding on both parties except in a few states which allow either party 
to withdraw at any time before actual submission to arbitration. 

(3) The filing of a declaratory judgment action in those states which 
prohibit arbitration agreements of future disputes. 

(4) If none of the above are feasible, legislation of the Virginia type 
giving the company the right to be a party to the lawsuit could be requested 
of the legislature. ; 

(5) Amendment of the terms of the coverage, providing that a 
judgment against the uninsured motorist is not binding on the insurance 
company, similar to the provisions in the North Carolina policy. Amend- 
ments similar to this have been included in the policy contracts by a num- 
ber of companies. 


While we are on the subject of arbitration we should note that the 
general rule is that only the questions of whether the insured is legally 
entitled to recover from the uninsured motorist, and if so, the amount 
payable under the coverage are subject to arbitration. All other disputed 
questions in connection with the coverage must be settled by litigation. 


% O’Morrow v. Borad, 27 Cal. 2d 794, 167 P. 2d 483, 163 A.L.R. 894 (1946). 
*% Hoffman v. Allstate Ins. Co., 21 Misc. 2d 583, 188 N.Y.S. 2d 408 (1959). 
7 Sec. 38.1-381(e), Code of Virginia 1950. 


[13] 











The early New York cases 9® so held. There are some later New York 
cases *° holding that the additional question of whether the motorist was 
uninsured is subject to arbitration. In my opinion, under the policy 
language, these later decisions are incorrect. 

An agreement to arbitrate is not binding on a minor.* 

If the company delays selecting an arbitrator for an unreasonable 
length of time, it waives its right to an arbitration. Whether 24 days was 
unreasonable was a question of fact for the court.* 

Moving on down to the definitions section of the coverage, you will 
note that there are two classes of insureds. There is a preferred class con- 
sisting of the named insured and, if residents of the same household, his 
spouse and the relatives of either. The “‘‘second class’’ insured consists of 
any other person occupying an “‘insured’’ automobile as defined in the 
policy. In addition to this ‘‘occupancy’’ coverage, members of the pre- 
ferred class have pedestrian coverage and also some additional coverage in 
other automobiles. 

The definition of “uninsured automobile’ in the standard policy 
form includes automobiles with respect to which there was no bodily 
injury liability bond or insurance policy at the time of the accident and a 
hit-and-run automobile. 

An early New York case, Berman v. Travelers Indemnity Company,* 
interpreted this definition strictly. The motorist was insured at the time 
of the accident but his liability carrier denied coverage later because of his 
non-cooperation. The New York court held that under these facts he was 
not “‘uninsured at the time of the accident.” 

Several statutes have broadened this definition by including the follow- 
ing in the classification of ‘‘uninsured automobiles’’: 

(1) an automobile insured in an amount less than the minimum 

limits required by the financial responsibility law.** 


(2) where there is liability insurance but the carrier denies coverage.** 


® Ross v. Hardware Mut. Cas. Co., 13 Misc. 2d 739, 173 N.Y.S. 2d 941 (1958); 
Application of Amer. Nat’l Fire Ins. Co., 15 Misc. 2d 692, 182 N.Y.S. 2d 899 (1958); 
Phoenix Assur. Co. y. Digamus, 9 App. Div. 2d 998, 194 N.Y.S. 2d 776 (1959); 
Mitkewicz v. Trav. Ins. Co. 22 Misc. 2d 637, 198 N.Y.S. 2d 101 (1960). 

“In re arbitration between Bankers & Shippers Ins. Co. v. Schaefer, 10 App. Div. 
2d 625, 197 N.Y.S. 2d 428 (1959); Royal Indem. Co. v. McMahon, 10 App. Div. 2d 
926, 200 N.Y.S. 2d 950 (1960); Trav. Indem. Co. v. Sherwood, 205 N.Y.S. 2d 
741 (1960); Motor Veh. Acc. Indem. Corp. v. Kirby, 12 App. Div. 2d 739, 208 
N.Y.S. 2d 1010 (1961). 

“ Chernick v. Hartford A. & I. Co., 9 App. Div. 2d 700, 191 N.Y.S. 2d 920 
(1959). 

“ Karasch v. Empire Mut. Ins. Co., 13 Misc. 2d 395, 175 N.Y.S. 2d 690 (1958). 

* Berman v. Trav. Ind Co., 171 N.Y.S. 2d 869 (1958). 

“ Florida, New York, South Carolina, Virginia. 

“ California, Florida, New York, South Carolina, Virginia. 
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(3) where the carrier becomes insolvent within a year of the acci- 
dent.*¢ 


To constitute a hit-and-run automobile: 

(1) the identity of the owner and operator must be unknown; 

(2) there must be physical contact with the insured or with the auto- 
mobile he is occupying; 

(3) certain reports must be made to the authorities and the company 
within prescribed time limits. 


We have previously mentioned that in those states in which arbitration 
is prohibited, that portion of the exclusion which provides there is no 
coverage if the insured reduces his claim to judgment without the written 
consent of the company has been held to be void since it deprives him of 
access to the courts. That part of the exclusion which states he cannot 
settle with any person or organization legally liable for his bodily injury 
and also collect under this coverage is probably valid. However, in one 
case where it was plead, the case of Merchants Mutual Ins. Co. v. Wild- 
man,*' the court held the insurance company waived the violation by asking 
for medical reports and making a physical examination without objecting 
to the making of such settlement. 

The exclusion which provides that the coverage shall not inure to the 
benefit of a workmen’s compensation carrier has been upheld in the only 
reported case in which it was tested. This is the case of Commissioners of 
the State Insurance Fund v. Miller.*® 


The condition which requires that a copy of the summons and com- 
plaint must be forwarded immediately to the company has been carefully 
complied with in most of the reported cases. It would probably be upheld 
as condition precedent. In the only case I have read in which the insured 
failed to furnish such copies, the case of Merchants Mutual Ins. Co. v. 
Wildman,*® which we just mentioned, the insurer was held to have waived 
the failure by asking for medical reports and making a physical examina- 
tion without objecting to the failure to furnish such copies. 

The Trust Agreement is another condition in the policy about which 
there has been a serious question as to its validity. It has been challenged 
on the basis that it constitutes an assignment of a cause of action for 
bodily injury. Under the common law or by the statutes of most states 
such a cause of action in not assignable. Those who defended its validity 
maintained it was an assignment of the proceeds and being limited to the 


‘ 


“. Florida. 
* Merchants Mut. Ins. Co. v. Wildman, 12 App. Div. 2d 242, 2d 242; 21 Auto. 


Cas. 2d 1187 (1960). 
**Comm’rs of State Ins. Fund v. Miller, 4 App. Div. 2d 481; 166 N.Y.S. 2d 777 


(1957). 
® See note 47, supra. ; 
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amount which the insurance company had paid, was a valid subrogation 
provision and was not an assignment of a cause of action for bodily injury. 

Until recently there had been no decisions on this point. Recently 
the Court of Appeals for the Second District of Iilinois had occasion to 
rule on this question in the case of Remsen v. Midway Liquors Inc.,®° and 
it held the Trust Agreement was valid. The court stated that this was 
subrogation and not the assignment of a cause of action for bodily injury 
and carefully pointed out as one of the distinguishing characteristics that 
it was a transfer only to the extent of the insurer’s payment. 

The Trust Agreement provides that the company is subrogated to the 
proceeds of any settlement or judgment that may result from the exercise 
of any right of recovery against any person or organization legally respon- 
sible for the. bodily injury. This was a suit under the Dram Shop Act 
alleging the defendant had furnished liquor to the uninsured motorist who 
caused the death of plaintiff's husband. By allowing the insurance com- 
pany to participate in the collection, the court held that this right of 
recovery was not limited to amounts recovered from the uninsured motor- 
ist but included amounts recovered from anyone jointly or severally liable 
with him. 

The court also set up the following priority of payments: 

(1) The attorney fee of one-third of the gross recovery; 

(2) The insurer is then reimbursed in full, or to the extent of the 

balance, if the balance is less than it had paid; 

(3) Any amount remaining is paid to the plaintiff. 


In conclusion, I would like to repeat that the principal problem in 
connection with this coverage is the problem of the conflict of interests, 
both as to insurance company and the defense counsel. This is particularly 
troublesome in those states which prohibit arbitration. It is present to a 
lesser degree in those states which permit the arbitration of future disputes. 
It would be of great assistance in keeping this problem to a minimum if 
the legislatures in the remaining states would pass the necessary legislation 
to authorize this procedure. 

The second problem area is the question of the legality of the Trust 
Agreement. Assuming other courts will follow the decision of the Illinois 
court in the Remsen case, that question is probably settled. 

If the problems in these two areas can be solved on a country-wide 
basis, this coverage will close a very definite gap in the protection for the 
average motorist at a very nominal cost. 


Remsen v. Midway Liquors Inc., 30 Ill. App. 2d 132, 174 N.E. 2d 7 (1961). 
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Arbitration of Uninsured 
Motorist Coverage™ 


The following decision was rendered on July 7, 1961 by Herbert A. 
Kuvin of Miami, Florida, as Arbitrator for the Accident Claims Arbitra- 
tion Tribunal of the American Arbitration Association. Mr. Kuvin is @ 
Professor of Insurance Law at the University of Miami and has written 
several articles on insurance subjects,** as well as having been in charge of 
the annual insurance law conferences conducted by the University of Miami 
Law School. It is presented here in full as an excellent example of how an 
arbitration proceeding is handled in such situations, inasmuch as the use of 
the arbitration clause in the uninsured motorist coverage may be frequently 
resorted to in the future.t [—EDITOR] 


In the Matter of the Arbitration between 


MARJORIE L. WITTE 
AND 
EAGLE STAR INSURANCE COMPANY, LTD. 


Case No. AC-2086 ATL-AC-3-6 


FINDINGS OF FACTS AND OPINION OF ARBITRATOR 


I, the undersigned, Arbitrator, hereby find the following facts and 
render my determination in accordance with the reasons herein set forth: 

On January 15, 1958, the Eagle Star Insurance Company, Ltd., issued 
its liability auto policy to Arthur H. Witte, Jr., the “named insured” No. 
FAP 20610, which contained the ‘Family Protection Coverage Endorse- 
ment” with limit of liability in the amount of $10/20,000 for each 
accident and charged and was paid therefor an additional premium of 
$8.00. 

On November 14, 1958, while said policy and endorsement were 
in force and effect, the said named insured was struck down by an auto 
owned by Russell C. Blake and operated by Philip Vaughn Morris, 
both of whom carried no automobile liability insurance and therefore 
were “owner and operator of an uninsured automobile.” 


* This report of an actual arbitration proceeding involving the uninsured motorist 
coverage was submitted by Phillip W. Knight of Fowler, White, Gillen, Humkey & 
Trenam, Miami, Florida. 

** See Kuvin, A Critique of Auto Accident Compensation Plans, 11 Fed. of Ins. 
Counsel Quarterly 14 (Spring 1961). 

+ See the preceding article by Ross Hume; also, Eastman, Accident Claims Arbitra- 
tion under Uninsured Motorist Coverage, 11 Fed. of Ins. Counsel Quarterly 16 (Sum- 
mer 1961). , 
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Arthur H. Witte, Jr., died on November 16th, 1958 as a result 
of the injuries inflicted upon him. 

Philip Vaughn Morris was guilty of negligence which was the 
proximate cause of the injuries and death of Mr. Witte and that the 
deceased was free from contributory negligence. 

Marjorie L. Witte is the widow of the deceased and was duly ap- 
pointed Administratrix of the estate of her husband, Arthur H. Witte, 
Jr., on February 25, 1959 and under the laws of Florida was entitled 
to maintain these proceedings. 

The Demand for Arbitration was dated February 23, 1961 and 
submitted to the American Arbitration Association on or about that 
date (which was 2 years, 3 months and 7 days after the death of Mr. 
Witte). 

The Demand for Arbitration is founded upon two distinct legal 
causes of action: 

(1) Under the Wrongful Death Act,? by Mrs. Witte as widow of 
deceased, Arthur H. Witte, Jr., and 

(2) Under the Survival of Actions Act,? by Marjorie L. Witte, as 
administratrix of the estate of Arthur H. Witte, Jr., deceased. 


AS TO ACTION FOR WRONGFUL DEATH, CAUSE (1) 


The contract of insurance, The Family Protection Coverage En- 
dorsement, hereinafter referred to as the uninsured motorist coverage, 
is as follows: 

“Section 1. Damages for Bodily Injury Caused by Uninsured Auto- 
mobiles: 


To pay all sums which the insured or his legal representative shall be 
legally entitled to recover as damages from the owner or operator of 
an uninsured automobile because of bodily injury, sickness or disease, 
including death resulting therefrom, herinafter called ‘bodily injury,’ 
sustained by the insured, caused by accident and arising out of the 
ownership, maintenance or use of such uninsured automobile.”’ 














We will assume the following factors: that Mr. Witte is an “‘insured;” 
his death was caused within the scope of the above provision; and that 
his “‘legal representative’ is duly qualified and within the said provision. 

This leaves for determination the force and effect of the provision: 







‘To pay all sums. . . legally entitled to recover as damages’ . . . and 
it is obvious that this is based on what is meant by “‘legally entitled to 
recover.” 






At common law, death of a tort claimant terminated any legal rights 







*F.S.A. 768.01, 768.02. 
7 FSA, 49.01. 
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which he may’ have had against the tort-feasor. To overcome this 
situation, most states passed the Survival of Causes of Action statutes. 
The Florida statute* is typical and provides that no action shall die 
with the claimant but shall survive and may be instituted and maintained 
by the “‘legal representative’ of the deceased. It has been held that the 
legal representative can recover such damages which the deceased could 
have recovered if he had survived. However, under this action the recovery 
is limited to the losses sustained by the deceased between the time of 
injury and his death. 

This did not take care of the wrongful death of a person and the 
losses resulting to those who survived him. The Wrongful Death Acts 
were passed. The Florida statute creates a wholly new cause of action 
and provides as follows: 


F.S.A. 768.01: 


“‘(1) Whenever the death of any person in this state shall be caused 
by the wrongful act, negligence, carelessness—of any individual— 
and the act, negligence carelessness—is such as would if the death 
had not ensued have entitled the party injured thereby to maintain 
an action—and to recover damages in respect thereof, then and in 
every such case the person—which would have been liable to an 
action for damages if the death had not ensued shall be liable to an 
action for damages—notwithstanding the death of the person in- 
jured, although the death shall have been caused under such circum- 
stances as amount in law to a felony.” 

(2) The right of action as set forth in subsection (1) above shall 
extend to and include actions ex contractu and ex delicto.” 


F.S.A. 768.02: 
“Every such action shall be brought by and in the name of the 
widow **** (It provides that such cause of action shall survive 
if such widow dies before bringing the action or pending same)... 
and in every such action the jury shall give such damages as the 
party . . . entitled to sue may have sustained by reason of the death 
of the party killed; : 


It is therefore evident that the cause of action, in these proceedings 
(where the widow survived the deceased husband), is on behalf of Mrs. 
Witte, as widow, for the damages which she sustained by reason of the 
death caused her husband, Mr. Witte. 

This created cause of action has a statute of limitations applicable 
to it and in Florida it provides: 


ue’ 

“Under the Survival statute, the damages recoverable are the losses sustained by the 
deceased between the time of injury and his death. Ellis v. Brown, 77. So. 2d 845 
(Fla. 1955). Alec v. Birnbaum, 156 Fla. 735, 25 So. 2d 213 ( 1945). 
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F.S.A. 95.11: 
“Limitations upon actions other than real actions:—Actions other 
than those for the recovery of real property can only be commenced 
as follows: 


“(6) WITHIN TWO YEARS:— 
. « + } am action arising upon account of an act causing a wrongful 
death.” 

The limitation periods for tort actions is four (4) years® and for 
actions upon contracts in writing but not under seal the period is 
five (5) years.® 

In the policy proper, Mr. Arthur H. Witte, Jr. is designated as the 
“‘Named Insured.’’ Under the terms of the Uninsured motorist endorse- 
ment, the word “‘insured’’ is defined: — 

“11. (a) .. . and while residents of the same houshold, the spouse 
of any such named insured . . .” 


The question, therefore, is, is Mrs. Witte entitled to receive any 
compensation from the insurer under the uninsured motorist endorse- 
ment as set forth under that agreement. Her right against the insurer, 
regardless of her rights against any other party, must be grounded upon 
the terms of the insurance policy and especially the said uninsured 
motorist endorsement. 

Under the Wrongful Death Act, Mrs. Witte is given a cause of action 
for damages which she sustained by reason of the wrongful death of her 
husband.” This is subject to the institution of that action within two (2) 
years from the date of the death.* Therefore, if Mrs. Witte is considered 
as having a claim under the terms of the policy, and since her right is 
based on such sums which she could “‘legally’’ assert against the uninsured 
motorist, if she did not bring her action against him within the 2 
year limitation period she has no legal claim; that is, she is not 
“legally entitled to recover’’ from the uninsured motorist. Her claim 
under the policy endorsement is derivative and dependent upon her having 
a legal claim against the uninsured: if she has no legal right or claim 
or has lost, abandoned or is barred of her claim as against the wrong- 
doer, the uninsured motorist, she has no claim as to the. insurer. She 
can only maintain her claim aginst the insurer, if she “shall be legally 


SES A. 95.11 €4). 

"FS:A. 95A1f (3). 

7F.S.A. 768.02. 

® §t. Francis Hospital v. Thompson, 195 Fla. 458, 81 So. 2d 710, 174 A.L.R. 810 
(1947), overruling Collins v. Hall, 117 Fla. 282, 157 So. 646, 99 A.L.R. 1085 
(1935); Franklin Life Ins. Co. v. harpe, 130 Fla. 546, 178 So. 300 (1938), rehearing 
denied, 131 Fla. 213, 179 So. 406, which indicates that the statute of limitations begins 
to run when notice of an adverse holding or antagonistic claim is had. 
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entitled to recover damages from . . .”” the uninsured motorist. Since 
the Demand for Arbitration had been started on February 23, 1961, 
which was 3 months and 7 days beyond the 2 year limitation period, 
she had no legal claim. There is no question but that if she had instituted 
suit on her claim and in a court of law, her action would be held barred.® 

Waiver or estoppel were not raised or attempted to be proved in 
these proceedings. In any event none was established. The statute of 
limitations is a proper defense which the insurer may interpose in these 
arbitration proceedings.!® since the agreement to arbitrate is not in and 
of itself, without a specific agreement to that effect, a waiver of the 
right to interpose the defense of the statute of limitations," if the facts 
are sustained, the claim under arbitration will be defeated. 

The uninsured motorist endorsement contained an agreement that 
the matters will be arbitrated and the provision does not constitute 
either a waiver of the claimant’s rights nor of the insurer’s right to rely 
on the claimant having a properly legal demand. Its provision is: 

“Section 1. Damages for Bodily Injury Caused by Uninsured 
Motorist :— 

. provided, for the purposes of this endorsement, determination 
as whether the insured or such representative is legally entitled to 
recover such damages, and if so the amount thereof, shall be made 
by agreement between the insured or such representative and the 
company, or, if they fail to agree, by arbitration.” 


Section 6 of the endorsement provides that the parties will arbitrate 
their disputes in accordance with the rules of the American Arbitration 
Association. 

In this matter, the insurer upon receipt of the Demand for Arbitration, 
filed its Answer thereto and specifically pleaded the statute of limitations 
as a bar to the claim and demand. Mrs. Witte’s claim is barred. All 
of the foregoing was based on the assumption that Mrs. Witte could 
maintain a claim under policy, by reason of the Wrongful Death Act. 

Does she have a claim against the company, as widow for the 
wrongful death of her husband, the named insured, under the terms of 
the policy or the endorsement? 

Let us examine the contract, its terms and determine whether or 
not the parties intended that a “‘spouse’’ of the “‘named insured’’ could 
maintain an arbitration proceeding against the insurer under the Wrong- 


® Kirton v. A.C.L.R.R. Co., 57 Fla. 87, 49 So. 1024 (1909); Annotation in 
174 A.L.R. 815. 

* Annotation in 24 A.L.R. 2d 1413; Fitzgerald v. Steamship Co., 167F. Supp. 
189 (S.D.N.Y.) 

% Annotations in 130 A.L.R. 42, 24 A.L.R. 2d 1432, sec. 14, 37 A.L.R. 2d 1126, 
sec. 2, 3 Am. Jur. Arbitration @ A. p. 878, sec. 46. 


[21] 











ful Death Act; she surely could not have done so under the common 
law. Since the definitions of “‘insured’’ is inclusive of persons other than 
the ‘‘spouse”’ and inclusive of her or him, this examination will pertain 
to all such persons within the class of the definition of ‘‘insured.”’ 
Insurance policies are construed by certain cardinal rules:!* where 
there is no ambiguity, the contract will be construed in accordance with 
the plain expressed meaning of the words used and will be interpreted in 
accordance with the intention of the parties. 
The parties agreed that the company will ‘‘pay all sums which 
the insured or his legal representative shall be legally entitled to 
recover. ... 


from the uninsured motorist. The recovery shall be the damages that 
the insured shall be legally entitled to recover 


“. . . for bodily injury, sickness or disease, including death re- 
sulting therefrom. .. .” 


The disjunctive “or his legal representative’ is obviously included to 
permit the legal representative to institute the claim or action in accordance 
with the provisions of the Survival of Actions Statutes: i.e. to prosecute 
and maintain the claim against the insurer, under this endorsement, for 
the damages which the “‘insured’’ could have maintained if he had not 
died as a result of ‘‘the injury, sickness or disease... .’’ If the “‘in- 
sured’”’ does not die, but is alive, at the time of filing his claim under 
this endorsement, he can maintain the arbitration proceeding himself. 
If, however, before he begins his arbitration claim proceedings, or if 
during the pendency of the proceedings he should die, then his legal 
representative may do so. 

Nowhere in the contract does the agreement give any right to the 
“spouse’’ or widow the right to institute any arbitration proceeding 
against the insurer for the wrongful death of the ‘“‘named insured’’ caused 
by the uninsured motorist. Nor does the policy give the survivors of 
the ‘“‘named insured’’ or any of the persons within the class of ‘‘insured’’ 
a right to assert any claim against the company in accordance with the 
terms of the Wrongful Death statutes. 

Considering the Wrongful Death statutes are special creatures of the 
legislatures and create a cause of action in favor of specially designated 
persons in order to create a right of recovery for their specially suffered 
damages, and that in Florida the statute gives this cause of action to the 


**H. A. Kuvin: Misconstruction of Insurance Policies, 1959 Ins. L.J. 102-114; 
Pafford v. Standard Life Ins. Co. of Indiana, 52 So. 2d 910 (Fla. 1951); Hunter v. 
United States Fidelity & Guarantee Co., 86 So. 2d 421 (Fla. 1956); Chaachou v. 
American Cent. Ins. Co., 241 F. 2d 889 (Fla. 5th Cir. 1957). 


[22] 


= eS eae oer 


widow for the damages which she suffered by reason of the death of her 
husband, does this policy endorsement contain that right of action? 1% 

The clear and plain meaning of the endorsement is to the effect that 
the Company will pay to the “‘insured’’ such sums that he shall be 
legally entitled to receive from the uninsured motorist,—FOR WHAT? 
Damages caused him, as “‘insured,’’ because of bodily injury, sickness 
or diseas,—OF WHOM? Obviously, such person who is so injured, 
or rendered sick or diseased. The contract cannot, even by the most 
liberal attempt to claim ambiguity and to strictly construe it against the 
insurer, be said to intend that the “‘insured’’ shall be entitled to collect 
damages by reason of injury, sickness or disease suffered by some one 
other than the so called “‘insured.”’ 

If the contract had intended to so provide, it would have stated so. 
The endorsement plainly provides a recovery BY the “‘insured’’ for such 
sums which HE, THE “INSURED” shall be legally entitled to recover 
as damages from the uninsured motorist for “bodily injury sustained 
by the insured... .” 

The premium for this endorsement, specially and separately charged, 
is $8.00 for $10/20,000. coverage. It is common knowledge that this 
is a minimum premium when it is compared with other types of coverage, 
such as Blue Cross, hospitalization, medical payments and sickness, ac- 
cident and health. The fair inference is that the parties intended that 
the insurance coverage shall apply as to the person injured, the damages 
caused him and that if such injured person shall die, then his legal 
representative may pursue the claim for the benefit of such injured person’s 
estate and nothing more. 

It may be argued that since under the definitions of “‘insured,” the 
policy defines such ‘insured’ as the “spouse of any such named insured”’ 
and therefore she has a right under this contract. She most certainly 
has. Mrs. Witte, as the spouse, would have a right to demand payment 
of the insurer for such damages which SHE may be legally entitled to 
recover from the uninsured motorist for bodily injuries which SHE 
MAY SUSTAIN. She is one of the class of persons that the insurer 
agrees to indemnify for damages which each of such class may sustain 
by reason of the injuries, etc. that each, respectively, may have had 
inflicted upon each, respectively, by the said uninsured driver. But such 
provision does not give to each person, of that class, a right to demand 
payment from the company by reason of the injuries to others of that 
class. 

It may be further argued that since Mrs. Witte is an “‘insured’’ and 


* Wrongful death action is not an action for the injury to the person who died, 
but is distinct grievance in favor of the persons the, statute gives the cause of action to: 


Parker v. City of Jacksonville, 82 So. 2d 131, 58 A.L.R. 2d 1064 (Fla. 1955). 
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that by reason of her being the spouse of the named insured, that she is 
legally entitled to damages from the uninsured motorist by reason of 
the Wrongful Death Act. But she runs head on into the plain wording 
of the indemnification agreement which states: 
“|. « because of bodily injury, sickness or disease, including death 
resulting thereform, hereinafter called ‘bodily injury’ sustained by 
the insured... .”’ 


which does not give her any such right. 

The endorsement permits recovery against the insurer only for such 
damages which the insured suffered by reason of the tort of the uninsured 
motorist, not any damages that any one else may have endured therefrom. 
The company agreed to pay the said injured.insured his legal damages 
and if he dies, to his legal representative, and no one else. 


OTHER CONSIDERATIONS WHY NO RECOVERY 
FOR WRONGFUL DEATH 


Even if it had been determined that Mrs. Witte, as spouse, widow, 
or as one of the class of “‘insured’’ could have recovered against the 
insurer under the terms of the endorsement, for the Wrongful Death; 
there are other legal considerations, in addition to the bar of the statute 
of limitations, which bar her from such a recovery. 

Section 9 of the endorsement provides that no action can be maintained 
against the company unless the insured has complied with all the terms 
of the endorsement. This provision has been held to be legal and enforced 
by the courts.1* 

Section 3 of the endorsement requires that if the insured shall have 
made a claim under said endorsement and has also made claim against 
the person claimed to be legally responsible for the injuries or damages, 
a copy of such claim or legal proceedings shall be forwarded to the 
insurance company. Section 7 of the endorsement sets forth the insurer’s 
rights to be subrogated to the insured’s rights and causes of action against 
the wrongdoer. 

This type of insurance is pure indemnification. The company agrees 
to indemnify its own insured for damages which are caused said insureds 
by the tortious acts of the uninsured motorist. Under the law, the 


to the insured. Therefore, upon payment to the insured, even without 
any provision to that effect in the contract between the parties, the law 
imposes the rights of subrogation in favor of the insurer, and it becomes 
substituted in place of the insured-payee to all causes of action against 
the tortfeasor, to the extent of such payments. 

%29 Am. Jur. Insurance, p. 434, secs. 537 and 538. 

* Titus v. Emmco Inc. Co., 109 So. 2d 781 (Fla. App. 1959). 
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original tortfeasor is primarily liable and the insurer is secondarily liable, 


It is established law, that where the insured does anything which 
defeats or renders the insurer's subrogation rights nugatory, the insured 
has breached his contract and the insurer is absolved from liability to 
its said insured under the policy terms.'® 

Assuming that Mrs. Witte did have a cause of action against the 
uninsured motorist, and even assuming that she, in that capacity, had 
a valid claim against the insurer under the terms of the endorsement 
for the same claim or cause, did she not by delaying her claim beyond 
the limitation period bar her cause of action against the uninsured 
motorists? Did she not by making it impossible for the insurer to 
pursue any cause of action, under its subrogation rights, against the 
uninsured motorist, by her failure to institute the death action herself 
before the limitation period expired, or by delaying her demand for 
arbitration against the insurer beyond the period, render the insurer’s 
rights of subrogation nugatory? Did she. not breach her contract and 
thereby bar her right of recovery under the terms thereof? 17 

She may allege and let us suppose that she even proved that she 
made a claim upon the insurer within the statutory period. While her 
claim was pending with the insurer she could have instituted a plenary 
action against the uninsured motorists within the policy limits and 
limitation period and thereby preserved her ability to subrogate the cause 
of action to the insurer and its right to proceed against the tortfeasors. 
The policy endorsement contains provisions just for such situations. 
Section 3 of the endorsement provides the procedure and rights of the 
parties in the event the insured institutes an action against the person 
claimed responsible before making any claim against the insurer. 

There is no prohibition, anywhere in the endorsement, against the 
insured proceeding both against the original tortfeasors by actions at 
law and against the insurer by demand for arbitration, either at the 
same time or successively. Section 7 of the endorsement actually permits 
and provides for situations where demands are made both before or after 
either is initiated. Section 7 (c) provides 

“*, . . such person shall do whatever is proper to secure and shall 
do nothing after loss to prejudice such rights. . . .” 


Here Mrs. Witte, who was represented by counsel who had procured 
her letters of administration on February 25, 1959 and who took deposi- 
tion of witnesses on or about January 7th, 1959 (which depositions 
were placed in evidence in lieu of personal appearance by each of the 
respective witnesses), sat by and permitted the statute of limitations to 


*29 Am. Jur. Insurance, p. 999, sec. 1335 et seq. 

™ Security Ins. Co. v. Rogers, N.Y.L.J. Oct. 4, 1960, p. 14 col. 2, Tilzer, J. 

Since the underlying claims against owner and operator of uninsured motor vehicle 
in which the insurer had a right of subrogation were time barred, the court granted the 
motion to stay the arbitration of the injured person’s claim. 


[25] 











run as to the Wrongful Death Act cause of action, both against the 
original tortfeasors and against the company, thereby barring any right 
to institute any action thereunder. She prejudiced the insurer’s rights, 
both in violation of the common law of subrogation and in violation of 
the terms of the express agreement between the parties. 

Therefore, as to item (1) herein, it is determined that Marjorie 
L. Witte has no claim against the Eagle Star Insurance Company, Ltd., 
and her said claim grounded under the Wrongful Death Act and any 
damages that may be considered as pertinent thereunder are hereby 
disallowed. 

As to the claim of Mrs. Witte as Administratrix of the Estate of 
Arthur H. Witte, Jr., deceased, since funeral expenses are not allowed 18 
I hereby find in favor of the said legal representative Marjorie L. Witte, 
as Administratrix of the Estate of Arthur H. Witte, Jr., Deceased, and 
against the insurer The Eagle Star Insurance Company, Ltd., in the 
sum of $600.00 and costs of the proceedings to be assessed against the 
insurance company... 2 ea 


AWARD OF ARBITRATOR 


I, THE UNDERSIGNED ARBITRATOR, having designated in accord- 
-ance with the Arbitration Agreement entered into by the above-named 
Parties, and dated January 15, 1958, and having been duly sworn and 
having duly heard the proofs and allegations of the Parties, AWARD, 
as follows: 

1. EAGLE STAR INSURANCE Co., LTD., hereinafter referred to as 
EAGLE, shall pay to MARJORIE L. WITTE, as Administratrix of the Estate of 
ARTHUR H. WITTE, JR., Deceased, the sum of SIX HUNDRED DOLLARS 
($600.00). 

2. The claim of MARJORIE L. WITTE, Individually, is denied in its 
entirety. 

3. The administration fees and expenses of the American Arbitration 
Association in the amount of ONE HUNDRED EIGHTY ONE DOLLARS AND 
NINETY Two CENTS ($181.92) shall be borne by EAGLE. Therefore, 
EAGLE shall pay to MARJORIE L. WITTE the additional sum of EIGHTY 
FivE DoLLARS ($85.00) for that portion of the said fees and expenses . 
previously advanced by her to the Association and EAGLE shall pay to 
the American Arbitration Association the sum of SIXTY ONE DOLLARS 
AND EIGHTY TWo CENTs ($61.82) for the balance of said fees and 
expenses still due to the Association. 

4. This award is in full settlement of all claims submitted to this 
arbitration. Signed 

HERBERT A. KUVIN 


DATED: July 7, 1961 
* Funeral expenses not allowed in Florida death actions: Saucer v. Willys-Overland 


Inc., 49 F. 2d 385 (Fla. 1931, 5th Cir.), followed and apprived in Potts v. Mulligan, 
141 Fla. 685, 193 So. 767 (1940). 
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The Package Automobile Policy 


By FLoyD O. TERBELL * 


Vas PROGRAM COMMITTEE’S invitation for me 
to speak suggested a discussion of ‘‘automobile coverages.” The breadth 
of this suggestion requires picking and choosing on the speaker’s part. 
The Package Automobile Policy won my vote, not because it is one 
of the latest standard policies in the field but primarily because of its 
conceptual differences. I would like to think some of these differences 
will be gratefully received by lawyers who are intimately concerned 
with the personal injury situation. 

So far there has not been a-concerted effort by either the stock or 
the mutual companies to rapidly expand the use of the package policy, 
comparable with that accompanying the introduction of the Family 
Automobile Policy in 1955. Nevertheless, there are many reasons for 
expecting the package policy to be extensively used. Even though the 
policy was initiated in a half dozen low premium volume states, during 
the last year both the stock bureau and the Mutual Bureau filings have 
been extended. At last count the mutual policy has been filed and 
approved in thirty-two states and the stock policy has been filed and 
approved in thity-seven. Still other filings are pending. 

Underwriting rules permit companies the simultaneous use of FAP 
or PAP to write individually owned private passenger automobile bus- 
iness, so in that respect there is not the built-in conversion incentive. 
The lower net premium developed by the package produces less commis- 
sion return, consequently some producers may be looking more at their 
immediate return and without fully weighing the advantages the package 
offers for developing new business. 

The advent of the Special Automobile Policy, the National Bureau 
form, and the Package Automobile Policy, the Mutual Bureau form, 
marks another change in the liability insurance field interesting to defense 
lawyers. That is to say, since the first standard provisions policy was 
developed in 1935, both groups of companies have used identical forms. 
The package policies were created independently by each bureau. Con- 
sequently, there are not only editorial variances in language, but also 
some substantive differences in coverage. Therefore, in handling an- 
other insurance case involving a stock company’s Special Automobile 
Policy and a mutual company’s Package Automobile Policy, the defense 


* Assistant Secretary, Lumbermens Mutual Casualty Company, Chicago, Illinois. 
Address given at the Twenty-First Annual Convention of the Federation of . Insurance 
Counsel in Chicago on August 4, 1961. . 
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attorney, to be certain of his analysis, will need both policies before 
him. I suppose it might also be suggested that at long range these 
variances may also lead to interpretive problems in case law. 

Here I should interject, these remarks are keyed to the mutual form 
simply because of my familiarity with it and without any inference as 
to its superiority. 

What are the concepts behind the package policy? 

First, the underwriters tried to select the coverages and the amounts 
best suited to meet the needs of the majority of individual car owners. 
These selections were then woven together into indivisible parts. 

Part I —Protection against Liability 
Part II—Protection against Automobile Physical Damage 

Under the liability coverage a choice of limit in one of the following 
amounts is necessary: $25,000; $50,000; $100,000; $200,000; $300,000. 

As the liability limit is chosen, correspondingly the medical expense 
limit of one, two, three, four or five thousand dollars is automatically 
selected. 

The policy may be offered for the coventional term of one year or 
it may be written on a three- or six-month renewal basis or as an open- 
end or continuous policy. 

With fewer variables in the amounts of coverage, the companies 
expect to curtail record creating and thereby achieve economies in policy 
preparation. In brief, through these simplified procedures, coupled with 
the use of electronic equipment for processing both new and renewal 
business, the companies expect a substantial expense savings when an 
adequate volume of business has developed. 

At least, a mutual company is also allowed the prerogative of laying 
down its own rules regarding divisible sales of either Part I or Part II. 
However, it can be expected that many of the companies will stress the 
purchase of both parts. 

With the single or ‘‘occurrence’’ limit, the conventional bodily injury 
and property damage coverages have been combined along with the defense 
undertaking into a single insuring agreement. The bodily injury limit 
is no longer subdivided by a lower “each person” limit. Consequently, © 
the policy for the single serious bodily injury or for the expensive property 
damage claim results in substantially greater protection than the con- 
ventional policies with the split limits. 

For some time now there has been a growing concern with the 
duplication of payments which is fostered by~the existing form of 
automobile liability insurance and medical payments coverage. As you 
gentlemen well know, it is not an uncommon occurrence for the doctor 
and hospital bills to be paid as an item of special damages under liability 
coverage and then the process repeated under medical payments, even 
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though these same bills to a large extent have already been compensated 
for under some form of hospital coverage. This practice does not promote 
savings of premium dollars. Hence, there has grown the belief that the 
named insured is neither legally nor morally bound to foot the bill for 
such luxurious treatment. As the package policy has been tailored with 
an eye to its eventual cost to the customer, the B. I. coverage and the 
medical expense coverage have been molded into a unit of protection 
but, we hope, without as much needless duplication. 


While the basic statement of medical expense coverage closely follows 
the FAP approach, in the mutual form the agreement to pay the expense 
to or for each person is conditioned upon the giving of a covenant not 
to sue any person who would be entitled to protection as an insured under 
the liability coverage. In this fashion it is expected the overlapping 
exposure will be substantially eliminated between these two coverages. 
The term ‘‘covenant’’ is used because the medical expense adjustment is 
not in lieu of a liability settlement. It does not specify a full release or 
discharge. In fact, the covenant idea is more closely akin to the principle 
of offset. Each company, of course, prepares its own medical expense 
forms for handling the situation, but in substance you might anticipate 
that the closing papers will be an agreement to reduce a liability settle- 
ment by the amount already paid under medical expense. In short, it 
is expected to preclude a claimant from collecting his full medical expense 
twice, once as a part of a liability judgment and then again as a windfall 
under medical expense. 

By use of exclusions, overlapping medical expense exposures also 
are eliminated for bills payable under other policies providing similar 
protection. This includes various forms for accident and health insurance 
offering reimbursement for medical or surgical expense and medical 
benefits under workmen’s compensation laws, disability benefit laws or 
similar statutes. Even with these limitations, the injured person is still 
fully compensated for his medical expense. Any additional amounts he 
may be legally entitled to by way of pain and suffering, disability, etc., 
are still items of damage under the B. I. liability coverage. Of equal 
importance, the insured’s protection is preserved to the full extent of 
the “each occurrence” limit for liability coverage. 

Elsewhere in the policy the subrogation condition has been modified 
so that it is now applicable to medical expense settlements. A guest 
occupant recovering on a legal liability claim against a third person under 
the package arrangement is obliged to reimburse the insurer to the extent 
of its prior medical expense adjustment. 

Let us look at three other areas of the policy making up the corner- 
stones of the package concept. These are: Definitions relating to auto- 
mobile; other insurance; and single limit: 
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For the first time the unqualified word automobile is defined in a 
policy issued to an individual car owner. To begin with, an automobile 
must be a four-wheel land motor vehicle. Many of you, no doubt, are 
aware that through underwriting fiat, the unrestricted word automobile 
today embraces a vast area of power-driven devices. This thinking has 
been especially troublesome to claims people in handling non-owned auto 
cases. As this policy is meant for pleasure car owners, the introduction 
of the four-wheel qualification should be helpful in eliminating doubts 
Or questions as to two- or three-wheel vehicles, such as motorcycles, 
scooters, etc., vehicles of a sort the vast majority of pleasure car owners 
seldom ever use. Consequently, as buyers of pleasure car insurance, they 
have little or no interest in sharing the losses attending the ownership 
or use of two- and three-wheel motor vehicles. 

The four-wheel qualification does circumscribe six-wheel automotive 
equipment, such as trucks or buses. Remember, however, if the risk needs 
protection for use of this class of vehicle, by paying more money, he can 
purchase a Famly Automobile Policy or other forms providing the 
protection. 

Next, the definition states the vehicle must be designed to operate upon 
public roads. This is not a particularly harsh restriction, because it still 
embraces a great portion of motor car products. This addition to the 
definition is, however, expected to give the insurer’s representative a 
measure of comfort when he is confronted with an interpretive problem 
involving, let us say, a John Deere tractor trundling a wagon-load of baled 
hay down the road or the vast array of power equipment primarily designed 
for use on industrial premises but which on occasion moves onto a high- 
way. In fact, in the minds of the underwriters, this “‘design’’ statement 
negates the extension of the policy to devices such as golfmobiles, power 
lawn mowers, or the latest juvenile headaches—kiddy carts or midget autos. 


The words defining automobile are to be read with a number of other 
definitions. These are: owned automobile; non-owned automobile; pri- 
vate passenger—utility automobile; temporary substitute automobile; and 
relative. 

The breadth of the definition of owned automobiles in the Family 
Automobile Policy has created pyramiding problems, especially in the 
two-car family. From experience, we now know that oftentimes the 
principal car will be insured in one company while the coverage for what 
I will term the knock-about car is written in another company. To 
further complicate claim handling, you will find coverage and limits 
differences. The FAP definition was conceived on the idea that all cars 
owned by one family would be insured under one policy. Variations 
from this norm require endorsements limiting one policy or both when 
they are issued. Unfortunately, these multiple-car vagaries do not come 
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to the carriers’ attention until they start to investigate a loss. Then, with 
the broad definition of owned automobile, the insurers are in trouble 
when one of the cars is traded or if a member of the family acquires another 
car mid-term. 

The owned automobile definition in the package policy reverts to the 
described-car approach as the most practical solution for these troublesome 
underwriting situations. While the mutual policy offers its subscribers 
several options, it may be said as a generality that in addition to covering 
the described automobile, the owned auto definition is so constructed that 
it automatically includes a midterm replacement of the described auto. For 
an additional automobile acquired midterm, the policy calls for either 
thirty days’ notice of acquisition or similar notice before the expiration of 
the current policy, assuming the insured initially purchases coverage for all 
automobiles which he owns. 

The non-owned automobile definition can best be analyzed by the 
process of elimination. Non-owned automobile does not include any 
of the following: 

One owned by the named insured or spouse 

One furnished for the regular use of named insured or spouse 
One owned by a resident of the same household 

One furnished for the regular use of such resident 

A temporary substitute automobile. 


In these respects the definition is substantially the same as FAP, even 
with the substitution of the term “‘resident of the same household’’ for 
the word “‘relative.”’ 

The real crux of the limitation is brought home by the four-wheel 
qualification. Bear in mind both the proscribed categories listed above and 
the four-wheel description are limitations which cut across the board on 
the liability coverage, and the medical expense cases arising out of the use 
or occupancy. Stated somewhat differently, if the non-owned vehicle 
does not have four wheels and is owned by or furnished for the regular 
use of the named insured, the spouse or any other person residing in the 
household, such vehicle is not a non-owned automobile. Consequently, 
none of the persons described in the ‘‘persons insured”’ definition for use 
of non-owned automobile derive protection from the package policy. 

The automobile owned by a resident in the same household, whether 
or not a relative, presents substantially the same sort of exposure as the 
regularly furnished automobile. Without such a delineation in the older 
FAP policies, the net effect was to foster laxity within the family with 
respect to the purchase of automobile insurance by all household members. 
The package policy is shaped on the belief the named insured should not 
be obliged to provide free drive-other-car coverage or medical expenses 
protection to all members of the household, related or otherwise. 


[31] 





In keeping with the idea the named insured is not obligated to pro- 
vide drive-other-car coverage for all household members, the term relative 
has been correspondingly modified. That is to say, ‘‘relative’’ includes a 
related household resident only if neither he nor his spouse owns a private 
passenger automobile or, parenthetically, a station wagon. If such house- 
hold member is a car owner, he is expected to have insurance on his car. 
Such policy would include coverage for his use of the non-owned auto- 
mobile. Consequently, in the package policy, such relative car owner does 
not qualify as a ‘“‘person insured”’ for the liability portion of the policy. 

Some of the audience, no doubt, have been confronted with a case of 
a skylarking juvenile joy rider or the use of a non-owned automobile 
amounting to a technical theft. Elsewhere in the policy protection for 
non-owned automobiles is conditioned upon the actual use being with 
the permission of the owner. 

Earlier it was stated the package policy was geared to electronic han- 
dling. Consequently, for the two-car risk it is anticipated companies may 
produce separate policies for each auto. Without attempting a complete 
development of the present-day two-policy-limits multiplication situa- 
tion, the package policy’s other insurance clause starts by recognizing such 
policies as other ‘concurrent insurance’’; then provides that if a loss arises 
to which both policies may apply, only the highest limit of one policy 
prevails. 

For other than concurrent policies, the other primary insurance fol- 
lows the traditional pattern and shall be prorated according to the respective 
limits. 

For the non-owned automobile or the temporary substitute auto- 
mobile, the policy also follows the conventional excess pattern, that is to 
say, the policy covering the automobile as an owned automobile is first 
applied. Then the policy covering as a non-owned automobile comes 
in as excess insurance. 

Some years ago when the drive-other-car coverage was extended to 
an individual’s use of you-drive-it cars, either for business or pleasure, 
some of the you-drive-it insurers responded by building an escape clause . 
into their policies applicable to the renter, if the renter had other insurance, 
either primary or excess. The other insurance clause for non-owned auto- 
mobiles in the package policy has been tailored to meet this practice by 
stating the expectation that the loss be prorated between both policies, 
not on the basis of their respective limits but in that proportion by which 
the loss would have been payable under each policy had it been the only 
in effect. 

Admittedly, the language necessary to spell out the proration is rather 
complex. An illustration may be helpful to understanding. Assume a 
package policy with a limit of $25,000, a you-drive-it contingent policy 
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in another company with a limit of $10,000. Then suppose a loss of 
$15,000. 
If ‘‘a’” is the amount payable under the package policy 
in the absence of other insurance $15,000 
If ‘“‘b’’ is the amount payable under the you-drive-it 
policy with no other insurance ; Aisittiasice Saree 
If ‘‘c’’ is the total amount of the loss dhccteditnsx 05h tOe As $15,000 
Algebraically, the equation is 
a 


—— X“"= ; 
—— c PAP pro rata share 


Transposing: Reducing the fraction: 
15,000 3 
2S 


15,000 + 10,000 * 13,000 


Applying this fraction to the loss, $15,000 
Result: Amount payable under the package policy................ $ 9,000 


The full effect of the packaging is finally clinched in the Limits of 
Liability condition. Bear in mind the declarations are set up so that only 
a single limit is to be typed in for each coverage. The filled-in declaration 
goes on to recite the amount typed in is subject to all of the applicable 
terms of the policy. 

I need not remind you that in these times of inflated values the fill-in 
dollar limits may represent a last ditch defense. 

In your practice you perhaps have been confronted with a two-car 
accident case, where to compound the problem, the same policy provided 
coverage for both automobiles. In these cases, under the old forms the 
accepted underwriting practice was to type in the limits of liability for 
each automobile. If one of the vehicles happened to be a non-owned auto- 
mobile, the answer to your problem was equally obscure. In fact, the 
older style policies expressly provided the liability limits were to apply 
separately to each automobile other than the combination unit of auto- 
mobile and trailer. 

I’m sure you have been confronted with similar limit problems 
in cases involving multiple plaintiffs. In many states separate actions 
may be brought by husband and wife. Especially if the ‘‘each-person” 
limit was low, many times on one theory or another the plaintiffs argue 
the full “‘each person’’ limit should apply twice, once in the wife’s suit, 
and then again in the husband’s action for consequential damages. 

To a lesser degree the multiple-defendants cases have in times past 
raised troublesome pyramiding questions. These arguments, however, have 
been substantially answered by the severability of interest provision intro- 
duced into standard provisions policies in 1955. This provision recited 
the inclusion of more than one person as insured did not operate to increase 
the company’s limit of liability. 
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To meet these and similar situations, the package limit commences 
with an emphatic “‘regardless’’ recital: 

1. The number of defendants qualifying as “‘insureds’’ 

2. The number of persons sustaining loss—either bodily injury or 
property damage 

3. The number of claims made or the manner in which the number 
of suits may be multiplied by bringing separate actions for 
damages 

4. The number of automobiles or trailers involved in the accident 


and covered by the policy 
5. The number of premiums which may have been paid either under 
the open-end poicy or through a series of renewals. 


The company’s liability does not increase for any of the enumerated 
situations. The amount it agrees to pay as damages shall not be pyramided 
beyond that sum typed in the declaration labeled “‘each occurrence.” 

It has already been noted the medical expense agreement required the 
getting of a covenant discharge of any person who would qualify as an 
insured under the liability coverage. In a number of claim situations, this 
provision, coupled with the subrogated condition, can indirectly bear upon 
the company’s exposure over all, as it is added up under the “‘each occur- 
rence’’ figure. 

While not an innovation, it should be noted finally that for uninsured 
motorists coverage, the limit is made an integral part of this condition. 
As heretofore, this provision subtracts from the uninsured motorists “‘each 
accident” limit: 

—sums paid on behalf of the operator of an uninsured automobile 
—sums paid on behalf of the owner of the uninsured automobile 
—sums paid under the liability coverage on behalf of any person 
jointly liable with the owner or operator of the uninsured auto- 
mobile 
—sums paid under the medical expense of the policy 
sums paid under any workmen’s compensation disability benefits 
statute, or similar law 
—finally, the present value of amounts payable in the future under 
any such laws. 


I’m now concluding my remarks with an assortment of questions. 
When you are called upon to handle a case under the package policy, this 
is the sort of question you will be investigating or you will want answered 
by information supplied by the company. 

As to owned automobiles: 
—lIs the automobile described in the policy declarations, or is it a 
replacement for the described automobile? 
—If the automobile is not described in the policy, is it owned by 
the named insured or the spouse, is it a four-wheeled vehicle, and 
is it really designed for highway use? 
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—If the automobile is drawing a trailer, is the trailer also covered 
by the policy? 


As to non-owned automobiles: 


—Does the vehicle have four wheels, and is it meant to be used on 
highways? 

—wWho is the owner? More particularly, is the named insured, the 
spouse or other household resident the owner? 

—Was the actual use or operation permitted by the owner? 

—wWhat is the frequency of use of the automobile involved? Can 
it be said the automobile was furnished for the regular use of 
the named insured, the spouse, some other resident member of the 
household? The latter may include boarder, roomer, hired man 
or domestic servant. 


As to single limit: 

—How many people received injuries for which claim may be made 
against any person qualifying as an insured under the liability 
coverage? 

—Has the company made a prior medical expense settlement on the 
guest suit referred to you for defense? 

—Does any carrier have a right of subrogation outstanding against 
the plaintiff? ; 

—Is there also the possibility of claim under uninsured motorists 
coverage? 

As to intrafamily exclusion: 

—Are the plaintiff and the defendant related either by blood or by 

marriage? 


As to other insurance: 

—Do any of the defendants have a source of other insurance, either 
primary or excess? A word of caution on the non-owned car case— 
don’t be satisfied with vague answers or half answers. 

—Does the defendant own another automobile also insured in the 
same company If so, for what limits? 

—Does the defendant operator of the non-owned automobile also 
qualify as an insured under a policy carried by the automobile 
owner? 

—Does the defendant operator of the non-owned automobile also 
have other contingent or excess insurance under which the loss 
might be shared pro rata? 


For policies currently in general usage you may not find it necessary 
to seek answers to these and to related questions, but when you are called 
upon to defend cases under the package auto policy, the pertinence of these 
questions will be apparent. To alert you to the need for such inquiry 
was my chief purpose in discussing the ideas behind the Package Auto- 
mobile Policy. : 
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Contractual Liability Coverages 
By CHARLES J. ADAMS * 


OUR PROGRAM CHAIRMAN in selecting this subject 
wrote ‘‘there is probably no more current or vexing problem facing defense 
counsel and claim men than that revolving around contractual liability.” 
I am sure the dissenting opinions on that observation will be few. 

A comparatively new form of insurance, this coverage is still present- 
ing unexpected situations to the industry. For many years, so-called 
standard liability policies contained an exclusion that liability assumed 
by contract or agreement was not covered. Occasionally, but not often, 
insurance companies were requested to take over a specific contractual 
obligation, and if acceptable, a separate policy was issued and a single 
premium charged. 

This offering will merely attempt to set forth the present types of 
liability policies providing for certain forms of built-in contractual liabil- 
ity protection. It will touch upon the manner in which basic contracts 
may be extended by endorsement. Obviously, there will be no effort to 
analyze special manuscript policies. When you get a problem on one of 
those creations you must be guided by what appears to be the intent. 

It is not too difficult to trace the growth in popularity of assumed 
liability insurance. Our modern business world with its tremendous in- 
. crease in working agreements, sales orders, construction contracts and 
subcontracts, easements, leases, and similar ventures, brought on many 
“hold harmless’ or ‘‘ save harmless’ arrangements between the parties. 
One is impressed with the number of decisions dealing with the sole ques- 
tion as to whether the agreement was void as against public policy. The 
general rule is discussed in Batson-Cook, Inc. v. Industrial Steel Erectors, 
to the effect that unless the intention is unequivocably expressed in the 
plainest words the law will consider that the parties did not undertake 
to indemnify one against the consequences of his own negligence. In that 
particular case it was not so expressed, according to the court, and the 
indemnitor was not required to hold the indemnitee harmless for the 
latter’s own negligence. 

A contrary result was reported in Indemnity Insurance Company of 
North America v. Koontz-Wagner, Inc. The defendant, Koontz-Wagner, 


* General Claims Attorney, Continental Casualty Company, Chicago, Illinois. 
Address given at the Twenty-First Annual Convention of the Federation of Insurance 
Counsel in Chicago on August 4, 1961. 

1257 F. 2d 410 (C. A. 5th, 1958), 8 Neg. Cases 741. 

7233 F. 2d 380 (C. A. 7th, 1956), 6 Neg. Cases 439. 
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an electrical contractor, was employed by the Studebaker people to remove 
fixtures from the latter’s plant. The purchase order under which the con- 
tractor was working contained an indemnity agreement protecting Stude- 
baker ‘‘against the liabilities, claims or demands for injuries or damages 
to any person or property growing out of the performance of this order 
whether such liabilities, claims or demands grow out of the negligent acts 
of the Buyer or the Buyer's agent, or otherwise.” 

An employee of the indemnitor was injured due to negligence of an 
employee of the indemnitee. The injured employee obtained judgment 
against Studebaker, the indemnitee. Its liability carrier, Indemnity Insur- 
ance Company of North America, satisfied it, and brought this action in 
subrogation on the terms of the purchase order. Recovery was allowed 
as the agreement was not void as against public policy, and was broad 
enough to cover negligence of the indemnitee. Because of this exposure, 
contractual liability coverages provide for elimination of the basic policy 
exclusion pertaining to injuries to an employee of the insured. The need 
is apparent for Workmen’s Compensation for direct statutory liability 
and contractual coverage to protect the insured in situations of this sort. 
In the case cited, the court said, ‘““There is nothing unconscionable or 
illicit involved in an individual or private corporation contracting for 
protection against his or its own negligence.” 

It is not surprising, therefore, that a real demand has come into exist- 
ence for protection against these assumed obligations. Why shouldn't 
businessmen and corporations pass the risk along to experts in the field? 
The challenge was met and steps taken by the Underwriters to shape 
their liability policies accordingly. 

The Manufacturers’ and Contractors’ Schedule Liability policy is by 
far the most likely to come within the subject of this discussion. Its name 
implies exactly what it is supposed to accomplish and practically all present 
day litigation based upon assumed liability stems from transactions in- 
volving these classes of insureds. You will find an exclusion in the policy 
saying that no coverage shall apply for liability assumed by the insured 
under any contract or agreement insofar as ownership, maintenance or use 
of the premises is concerned, nor for operations carried on by the insured. 
This same exclusion (d in the standard policy) rules out such liability for 
possible assumption agreements having to do with elevators, or for work 
performed for the insured by independent contractors under certain condi- 
tions. 

Under another section headed “Incidental Written Agreements’’ the 
insurer backs up a bit and allows coverage for certain written assumption 
of liability agreements. These are (1) easement agreements except in 
connection with railroad grade crossings; (2) agreements required by city 
ordinance except in connection with work for the municipality; (3) ele- 
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vator or escalator maintenance agreements; and (4) lease of premises 
agreements. 

Certain basic exclusions are also waived in the automatic contractual 
liability insurance allowed under Incidental Written Agreements. Off- 
premises operation and use of watercraft, automobiles and aircrft is per- 
mitted; claims based on Products Liability and Completed Operations 
will be accepted; and the limitation pertaining to injury of the insured’s 
employees is removed. (The Koontz-Wagner case just mentioned involved 
an indemnitor’s employee.) It should be borne in mind that these exten- 
sions are applicable only to liability assumed under the types of agreements 
named. 

The policy, in addition to the built-in contractual coverages just 
described, permits further broadening, for a premium charge, the terms of 
which are found under Coverage D. The section is described in the policy 
as ‘Contractual Liability of a Specified Type.’’ Allowed are (1) sidetrack 
agreements, (2) easements in connection with grade crossings, and (3) 
those necessary when the insured does work for a municipality. The first 
two are self-descriptive; the third distinguishes indemnity agreements 
required when the insured has actually been awarded and is doing work 
for the municipality from those required in the absence of such work. 

You will note that up to this point the insured has been given con- 
tractual liability coverage on four types of agreements and offered three 
more for an additional premium. The policy form makes it possible for 
the insurer to take on and include any other exposure of assumed liability 
by written agreement submitted by the insured. An adequate rate is 
charged and the necessary endorsement attached. 

Turning to another and very similar policy form which lends itself 
to broadening to include liability through written assumption, we have 
the Owners’, Landlords’ & Tenants’ Schedule policy. Its name is indica- 
tive of the basic coverage: operations necessary or incidental to the use of 
the designated premises. Because it tracks the Manufacturers’ &% Con- 
tractors’ so closely there is no point in repeating the provisions. 

The Comprehensive General Liability policy was designed to insure 
on the automatic basis all liability hazards to which a businessman may be 
exposed. Premium is based on the exposures actually incurred during the 
policy period and is determined by audit. However, this discussion is 
concerned with the Contractual Liability features only. 

An exclusion elimination coverage for liability assumed by the insured 
under any contract or agreement except a contract as defined therein. —Those 
so defined are the same named in the Manufacturers’ & Contractors’ and 
the Owners’, Landlords’ & Tenants’ policies, including the ones given 
without extra charge and the group specifically calling for additional pay- 
ment. Other liability assumed by written agreement may be accepted by 
the insurer subject to the underlying policy provisions. 
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In 1955 another method was introduced in an effort to adequately 
afford coverage. An endorsement known as ‘‘Contractual Liability Cover- 
age Endorsement’ came into being. In effect, it is a separate insurance 
undertaking independent of the policy to which it is attached. It contains 
no exclusions with respect to blasting, building collapse and underground 
damage or products or completed operations. Therefore, even though the 
policy to which the endorsement is attached may not cover these exposures, 
the attachment of the endorsement will include coverage if liability is 
assumed for these hazards. It may be used in connection with automobile 
liability policies among others. 

All contracts in which the insured assumes liabilities beyond his 
direct duty to others must be in writing. Unless modified by endorsement 
or specific designation, coverage is on an “‘accident”’ rather than an “‘occur- 
rence’ basis. 

Several interesting cases have come down relative to this type of cover- 
age. My friend, Mr. Paul Risher of Des Moines, one of your esteemed 
members, calls my attention to Arthur A. Johnson Corporation v. Indem- 
nity Insurance Company of North America,? from the New York Court 
of Appeals. Here are the facts: 

Arthur A. Johnson Corporation, General Contractors, contracted with 
the New York Board of Transportation to construct platform extensions 
to stations on the Lexington Avenue Subway. In the construction con- 
tracts, plaintiff agreed to indemnify the city against claims by persons, 
including abutting owners and tenants, for damages which might be 
occasioned by the work of construction, even in cases where such owners 
had no legal claim against the city for such injuries or damages. They 
further agreed that their liability would be absolute and not dependent 
upon the question of negligence on their part or on the part of their agents 
or servants. 

The insurance company wrote the policy and assumed liability for 
the contract just described, indicating $50,000 for each accident and 
$100,000 for aggregate operations for property damage. 

During the progress of the job, and after the contractor had just put 
up two temporary cinder block walls in front of adjacent buildings, a 
heavy rainfall took place. The excavation was flooded beyond pump 
capacity, and both walls collapsed with a time element of fifty minutes 
between them. Total damage to abutting property was $69,939. The 
insurer contended that its single limit of $50,000 for one accident applied 
while plaintiff insisted there were two accidents and therefore the upper 
bracket applied. The court saw fit to call it two accidents, but as Mr. Risher 
points out, the real danger was plaintiff’s argument that it did not really 
matter since he had bought contractual liability irrespective of negligence. 


°7.N. Y. 2d 222, 10 F. BC. Cases 309 (1959) 
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In other words, the insurance company had agreed to pay, according to 
the plaintiff, for any and all damage. That point was not reached or 
decided but the danger of writing contractual liability on an agreement 
eliminating negligence is obvious. 

In the case of Harrison, et al. v. Liberty Mutual Insurance Company,* 
an electrical contractor sued his insurer claiming coverage for contractual 
liability under his comprehensive general liability policy. There were two 
sections in the construction agreement which plaintiff had with the power 
company employing him. One was the usual save harmless provision 
protecting the power company from all claims and actions arising from 
performance of the contract. The other wherein the electrical contractor 
agreed to do all work at his own risk, to incur all loss from fire or other 
cause and be responsible for loss.of tools and other materials in the work. 
Fire damaged tools and material of the power company. The insurer 
denied because of the care, custody and control exclusion, and prevailed. 
The basic policy exclusion applied since indemnity intent was not ambigu- 
ous. 

The courts are reluctant to apply the exclusion pertaining to liability 
assumed under any contract or agreement, and have repeatedly held that if 
the wrongful act created a liability on the part of the insured, the fact 
that he later paid a judgment to the indemnitee based on a save harmless 
agreement does not relieve the insurer. This rule may be found in Aetna 
Casualty and Surety Company v. Starrett.5 The insured, a plumbing 
company, was subcontractor in the construction of a building. There was 
a written agreement between them and the general contractor to the effect 
that the subcontractor would be bound and assume to the contractor all 
the obligations and responsibilities that he assumed toward the owner. 
The contract of the owner and the general contractor contained a provision 
that the contractor would protect the owner’s property from injury or loss 
arising in connection therewith, and that if either party suffered damage 
because of any wrongful act or neglect of the other party or anyone em- 
ployed by him, he should be reimbursed therefor on demand. During the 


work, a water pipe installed by the subcontractor parted at its connection | 


and damage resulted. The general contractor brought an action on the 
contract against the subcontractor for the use of the owner and recovered 
a judgment. It was paid by the insured and he sued on the policy and 
collected, notwithstanding the standard exclusion: ““This policy does not 
apply (a) to liability assumed by the insured under any contract or agree- 
ment except under Coverages C and D (1) a contract defined herein.’’ The 
word contract “‘means if in writing a lease or premises, easement agreement, 


*10 F. & C. Cases 843 (S. D. Fla. 1961). 
5102 Ga. App. 278, 115 S. E. 2d 641 (1960), 10 F. & C. Cases 564. 
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agreement required by municipal ordinance, sidetrack agreement, or ele- 
vator or escalator agreement.”’ 

It was pointed out by the court that the policy was a liability and not 
merely an indemnity policy. That the injury resulted from a breach of 
duty imposed by law rather than by contract, meaning the duty not to 
injure another man’s property through negligence, and upon that act the 
insurance company was bound to defend. Moreover, that the liability 
arose not from contract but from the injury and the manner of its com- 
mission. The company’s obligation arose upon the occurrence of the 
event and not merely upon the payment of the judgment, and simply 
because it was possible to sue on a contract did not alter the situation. 

Another case with a similar set of facts is United States Fidelity and 
Guaranty Company v. Virginia Engineering Co. The same principle 
was followed, and after distinguishing other citations submitted by the 
defendant the court said, ‘If these cases be construed as holding that an 
insured may not recover for liability imposed upon him by law and for 
which he is primarily responsible, merely because he has undertaken to 
indemnify another against liability therefor, we cannot follow them.”’ 

The same exclusion was held to be ineffective in the case of L. L. Jarrell 
Construction Company v. Columbia Casualty Company.* However, the 
insurer was relieved from liability because of another basic policy exclusion 
as to damage to property in the care, custody or control of the insured. 

The insurance company was successful in Union Paving Company v. 
Thomas, et al.8 Suit was on a standard comprehensive general liability 
policy with the usual contractual provisions. The court held that since 
there was no showing of direct negligence of the insured which would 
render them liable irrespective of the liability assumed by agreement, no 
coverage existed. 

An interesting development in connection with this form of coverage 
is being brought to the attention of underwriting departments of the 
various companies. Large risks, retrospectively rated, or in effect, written 
on a cost-plus basis, are beginning to pass their liability back to the carriers. 
By obtaining indemnity agreements from their subcontractors, or others 
with whom they do business, and requesting the latter to carry contractual 
liability, they escape the penalty of high loss ratios and the resultant addi- 
tional insurance costs. There is nothing irregular or unfair in this practice 
as the companies are presumed to get an adequate premium for the extra 
exposure. 

In concluding this discussion perhaps it would be well to enumerate 
a few things to remember in handling claims involving assumed liability 
by written agreement. 


*213 F. 2d 109 (C. A. 4th, 1954), 8 Fire & Cas. Cases 363. 
7130 F. Supp. 436 (S. D. Ala. 1935), 8 Fire & Cas. Cases 642. 
®186 F. 2d 172 (C.C.A. 3rd, 1951), 7 Fire & Cas. Cases 416. 
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1. The basic policy is on a “‘caused by accident’’ level. It is often 
changed to “‘occurrence’’ under the bodily injury section when 
requested, but very rarely under the property damage portion. 

2. Exclusions in the policy are not deleted by designation of a 
special contractual obligation assumed. 

3. Facts should be carefully checked to determine if direct liability 
exists even though claim is predicated on contractual agreement 
not contemplated. 

4. The Contractual Liability Coverage Endorsement, while virtu- 
ally an independent policy with its own insuring agreements, 
contains several exclusions. 


It seems certain that this field of insurance will continue to grow and 
you will be confronted with more and more complex, unanticipated 
situations. Because of its recent origin it is difficult to be more definite in 
our approach. In our own company we have concluded that many large 
businesses, in order to meet competition, will take calculated risks, assum- 
ing contractual liability they are doubtful about as to coverage. When 
claim is made, they are usually cooperative, anxious to dispose of the third 
party portion as a good public relations gesture, and then willing to resolve 
coverage questions on an equitable basis. 


Members Elevated to the Bench 


Honorable William H. Becker of Columbia, Missouri, to the United 
States District Court, Western District of Missouri, Kansas City. 


Honorable David W. Dyer of Miami, Florida, to the United States 
District Court, Southern District of Florida, Miami. 


Honorable Homer C. Eberhardt of Valdosta, Georgia, to the Court of 
Appeals of Georgia, Atlanta. 
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Products Liability Insurance 


By HARRISON G. BALL * 


THE FACTS 


The most important thing that anyone can say to you about products 
liability insurance is this: Be sure the customer is covered, that he has all 
the protection he thinks he has and all the protection he needs. In the 
final analysis, it’s that customer who is your client and mine, whether we 
be trial attorneys, insurance lawyers, or home office counsel to an industrial 
concern. Directly or indirectly, it’s the customer who pays your bills, 
our expenses and the plaintiff's verdict. His biggest hazard is not in his 
plant or his storeroom but in the courthouse just down the street. While 
he is worrying about how much a back injury to one of his employees is 
going to cost him or whether one of his trucks will clobber a pedestrian, 
the clerk of the court across the way, by a simple stroke of the pen, is 
wiping him out with a verdict of $200,000 in a products case. 

Suel Arnold told us four years ago that products liability insurance 
had just come of age.! Well, if Suel was right in his timing, that ““boy”’ 
is now a man. Four years ago, we were talking about the mouse in the 
bottle or the fly in the can of salmon. Today, we're talking about the 
$265,000 verdict in Detroit last January; and the $675,000 one in Los 
Angeles last month. Products liability ?—does it apply to a $300 motor 
that controls the pitch of a propeller blade? If that motor is defective, 
do I have to pay the freight when it crashes into another plane while 
taking off?—for the lives of the 46 passengers who are killed?——for the 
million dollar loss of the Constellation with which it collided?—for the 
three and a half million dollar loss of the plane itself? Yes, products 
liability has grown up. It’s a full grown, brawling, irresponsible rough- 
neck that strikes out wildly without regard for who gets hurt or how 
badly—that makes the workmen’s compensation and automobile risk look 
like flies on the elephant’s back. 

Analyze the cases in your own office. Which are the ones that have the 
highest ad damnum, the greatest potential, and which more than any 
others, keep you awake nights cramming technical knowledge into a 


* General Counsel and Secretary, Electric Mutual Liability Insurance Company, 
Lynn, Massachusetts. Address given at the Twenty-First Annual Convention of the 
Federation of Insurance Counsel in Chicago on August 4, 1961. 


* Arnold, Products Liability Insurance, (1957) Wis. L. Rev. 429. 
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liberal arts brain? Which are the cases that cause the most concern to your 
insurance company clients, that are the most costly to defend and the most 
unpredictable to evaluate? Let’s face the facts. Let’s stop talking about 
the mouse in the bottle and recognize that we are dealing with the biggest, 
the most dangerous, and the most unpredictable threat to our customer 
in the entire field of trial law. 


THE ISSUE 


In 30 minutes we can’t possibly cover the entire field; about all we 
can do is hit the high points of the policy. And the base we must use 
is the so-called ‘‘standard policy’’—not the one that ultimately may be 
issued to meet the desires of a particular customer. 

Generally, products liability coverage is included either as part of a 
general liability policy or as an endorsement to such a policy. Its coverage 
begins where the general liability cover ends—or at least, it should. It’s 
where a business enterprise does not have products liability coverage or 
where separate general liability and products policies have been issued by 
different insurers that problems of coverage arise. In the normal situation 
today products coverage is obtained by specific inclusion in the schedules 
of standard comprehensive or general liability policies. Unless so specified, 
the coverage of an O. L. & T. or a Manufacturers’ and Contractors’ 
policy ? or a Comprehensive General Liability policy 4 does not include 
accidents that occur away from premises owned, rented, or controlled by 
the insured or accidents that occur as a result of operations that have been 


? Witness the treatment accorded this subject by NACCA in the establishment of 
a “‘Products Liability Exchange.’’ Note also the two volume treatise on the law and 
handling of Products Liability, Frumer and Friedman (Matthew Bender & Co., 1961) 
and the four volumes on American Law of Products Liability by Robert Hursh (Baker, 
Voochis & Co., 1961). 

“The scope of this field is virtually without limit. Products liability claims range 
from aspirins to airplanes, from underarm deodorants to underwater diving equipment. 
Potential claimants are measured by the population. Anyone who uses, consumes or in 
any way comes in contact with any of the millions of products on the market today is 
a potential plaintiff. On the other hand, the defendant may be retailer, wholesaler, dis- 
tributor, jobber, assembler, manufacturer, part supplier or ingredient supplier. Each 
passing day seems to broaden the scope of this field which has grown by gigantic leaps 
in the last several years."" Wm. J. Condon, Products Liability—A New Frontier, 11 Fed. 
Ins. Counsel Quar. 4 (Summer, 1961), at pp. 6, 7. 

® These policies cover bodily injury and property damage liability “‘caused by accident 
and arising out of the hazards hereinafter defined.’’ Division 1 defines ‘‘Promises— 
Operations: The ownership, maintenance or use of premises, and all operations.’’ The 
O. L. & T. policy further qualifies the operation by adding ‘‘necessary or incidental 
thereto.” 

* The broad coverage of Comprehensive General Liability policies extends to liability 
‘‘caused by accident’ and includes products liability as defined. However, the policy affords 
insurance ‘‘only with respect to such and so many of the —- — coverages as are indicated 
by specific premium charge or charges.’’ (Item 3 of Declaration) . 
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completed or abandoned. These risks are reserved for that special type 
of coverage known as the “products hazard.”’ 5 

So let’s consider: What is the “‘products hazard’? Briefly summarized 
it means accidents arising out of goods or products manufactured, sold, 
handled, or distributed after their possession has been relinquished to others 
and where the accident occurs away from the insured’s premises. 


PoINT I 


PRODUCTS INSURANCE COVERS ACCIDENTS 
THAT OCCUR AWAY FROM THE PREMISES 


Let’s see how this applies. 

Take a somewhat typical situation. The insured runs a hardware 
store; one of his employees sells gasoline to a customer who had ordered 
kerosene. Iwo hours later the gasoline goes BOOM, Mr. Customer is 
killed in his own home, and his administrator sues the hardware dealer. 
What was the accident and where did it occur? —The employee’s mistake 
in handing out gasoline instead of kerosene? This was on the premises. 
Not so, says the court. The accident occurred when the mistake resulted 
in injury or damage. The accident happened away from the premises; 
it’s part of the “products hazard.’’ This is the Farmers Co-Op case in 


Texas.® 

Substitute a manufacturer for the retailer and a light bulb or a loco- 
motive, or a turbo-generator as the instrument producing the injury or 
damage and you have the same situation. If the accident occurs away 
from his premises, the only coverage that applies is products liability. 


°““The term ‘products hazard’ means (1) goods or products manufactured, sold, 
handled or distributed by the named insured or by others trading under his name, if the 
accident occurs after possession of such goods or products has been relinquished to others 
by the named insured or by others trading under his name and if such accident occurs 
away from premises owned, rented or controlled by the named insured or on premises 
for which the classification stated in division (a) of the declarations excludes any part 
of the foregoing; provided, such goods or products shall be deemed to include any con- 
tainer thereof, other than a vehicle, but shall not include any vending machine or any 
property, other than such container, rented to or located for use of others but not sold; 
(2) operations, if the accident occurs after such operations have been completed or 
abandoned and occurs away from premises owned, rented or controlled by the named 
insured; provided, operations shall not be deemed incomplete because improperly or 
defectively performed or because further operations may be required pursuant to an 
agreement; provided further, the following shall not be deemed to be ‘operation’ within 
the meaning of this paragraph: (a) pick-up or delivery, except from or onto a railroad 
car, (b) the maintenance of vehicles owned or used by or in behalf of the insured, 
(c) the existence of tools, uninstalled equipment and abandoned or unused materials and 
(d) operations for which the classification stated in division (a) of the declarations spe- 
cifically includes completed operation.”’ (Condition 3(c) of the C. G. L. standard policy; 
Division 4 of the O. L. & T. and M. & C. policies.) 

* Farmers Co-Operative Society No. 1 v. Maryland Cas. Co., 135 S.W. 2d 1033 
(Tex. Civ. App. 1940). 
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PoINT II 


THE GOODS OR PRODUCTS MUST BE OUT OF THE INSURED’S 
POSSESSION AT THE TIME OF THE ACCIDENT 


‘‘Possession”’ is one of those slippery terms that defies an exact legal 
definition that will suffice for all purposes.’ Using it in defining “products 
hazard’’ doesn’t make it any more exact. Generally, what the underwriters 
intend it to mean is “‘actual physical possession,’’ as in the 1960 case involv- 
ing Azteca Films. Some used photographic film shipped to a processor 
who goes through it, buys what he wants and destroys the remainder. 
While on the way from the owner’s plant to the processor it bursts into 
flames while on a freight car. It’s out of the owner’s ‘‘actual possession” 
and no coverage without products coverage. : 

But under other circumstances, ‘‘possession,’’ as used in the definition 
of the “‘products hazard,’’ has been interpreted as meaning both “‘construc- 
tive possession”’ ® and “‘legal possession’’ 1°—that is, the right to possession 
by virtue of title. In any particular case, you’ve got to interpret the words 
in the light of the circumstances as they may exist both when the policy 
is issued and when the accident occurs. 


PoINT III 


COVERAGE APPLIES TO GOODS OR PRODUCTS MANUFACTURED, 
SOLD, HANDLED OR DISTRIBUTED 


We encounter no great difficulty in determining the meaning of the 
words ‘“‘manufactured, sold, or distributed.’’ Like ‘‘possession,’’ however, 
‘handling’ can also be a slippery process. Is it used in the commercial or 
business sense of “‘trading’’ or “‘dealing’’ in a product line? Or in the 
physical sense of ‘‘touching,’’ ‘“‘moving’’ or otherwise affecting the article 
with the hands? Or both? 

Prior to the 1955 revision we had some problems that came about as a 
result of describing the products hazard as “‘the handling or use of or the 
existence of any condition in goods or products manufactured, sold, han- 
dled or distributed * * *.”’ 

Bitts v. General Accident,! reached a proper result. The seller failed 


7“There is no word more ambiguous in its meaning than ‘possession’. It is inter- 
changeably used to describe actual possession and constructive possession, which often so 
shade into one another that it is difficult to say where one ends and the other begins.” 
National Safe Deposit Co. v. Stead, 232 U.S. 58, 34 S. Ct. 209, 58 L. Ed. 504 (1914). 

® General Casualty Co. of America v. Azteca Films, Inc., 278 F. 2d 161 (C. A. 9th, 
1960). 

® Boeing Airplane Co. v. Firemens’ Fund Indem. Co., 44 Wash. 2d 488, 268 
P. 2d 654, 45 A.L.R. 2d 984 (1954). 

* Canadian Radium & Uranium Corp. v. Indemnity Ins. Co., 348 Ill. App. 171 
108 N. E. 2d 515 (1952). 

“% Bitts v. General Accident Fire & Life Assur. Corp. Ltd., 282 F. 2d 542 (C. A. 9th, 
1960). 
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to warn a customer of the danger involved in opening one end of a refriger- 
ator coil filled with gas. The injured party sued and although the seller 
had comprehensive coverage, the products hazard had been excluded. He 
argued that the exclusion did not apply; the accident did not arise out of 
any “‘condition”’ in the product but out of his failure to warn. The court 
said no. The “products hazard’”’ includes not only the existence of any 
condition in the article or a warranty, but also the handling or use of the 
product. The accident occurred away from the insured’s premises; it arose 
out of a product “‘handled”’ by the insured; it was part of the “‘products 
hazard,”’ which the policy excluded. 

The revised language in the present policy appears to clarify this 
point. Under the “‘products hazard,’’ accidents are covered if they “‘arise 
out of goods or products manufactured, sold, handled or distributed.” 
And “‘handling”’ is given both the commercial sense of “trading or dealing 
in’’ 1? and the physical sense of “‘touching, feeling, or moving with the 
hands.” #* But the accident must have occurred “‘away from the premises’ 
and after the insured has “‘relinquished possession.”’ 

Words are known by the company they keep ™* and the lesson to be 
learned is to analyze them in the context of which they are used with refer- 
ence to your particular client, whether he be the insured or the insurer. 

The completed operation is the other aspect of the products hazard. 
Although these two portions of the complete coverage—products and 
completed operations—are frequently referred to as distinct coverages, 
basically they are identical. 


PoINT IV 


THE COMPLETED OPERATION IS TREATED SUBSTANTIALLY 
THE SAME AS A COMPLETED PRODUCT 


The trend of decisional law is to treat a completed operation substan- 
tially the same as a completed product. “‘Product hazard” as defined, 
keeps pace. Let’s take a striking example. A very recent decision of the 


2 Smedley Co. v. Employers’ Mut. Liab. Ins. Co., 143 Conn. 510, 123 A. 2d 755 
(1956). 

18 Employers Mutual Liability Ins. Co. v. Underwriters at Lloyds, 80 F. Supp. 353 
(W. D. Wis. 1948), aff'd 177 F. 2d 249 (C. C. A. 7th, 1949). 

14 “‘Words—do not always have the same import, and frequently nuances of meaning 
are sharply revealed by their association with other words, for under the maxim ‘noscitur 
a sociis’, they are known by the company they keep.”” Smedley Co. v. Employers Mut. 
Liab. Inc. Co., supra, 123 A. 2d at 758. 

1% The Annotator to 58 A.L.R. 2d in discussing Hanna v. Fletcher, note 17 infra, 
states on page 872: “It dramatically signifies that the long-lasting unjustified differentiation 
between manufacturers of goods and building or construction contractors has come to an 
end, at least so far as its previously universal recognition is concerned. As the modern 
view gains more and more support among the leading jurisdictions it seems safe to predict 
that the general rejection of the old privity of contract rule as to building contractors is 
merely a matter of time.” 
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Supreme Court of Oklahoma holds the doctrine of the McPherson case '® 
applicable to a private home constructed some years before so as to impose 
upon the contractor liability for injuries suffered by a tenant of the present 
owner—not the original buyer.’ In so doing, the court expressly rejected 
the former rule in Oklahoma }§ that denied liability on the part of a con- 
tractor for injuries sustained by third persons after the work had been 
completed and accepted by the purchaser. This is Leigh v. Wadsworth,” 
decided last March. 

A very cursory analysis of this decision emphasizes the uncertainties 
facing any business enterprise when it attempts to evaluate its potential 
risk of loss in today’s market. The defendant here was a small builder of 
GI homes. When he built the house in 1949 one could properly say that 
his risk of liability for injuries to third persons terminated when the 
original purchaser accepted the premises. Two years later when the acci- 
dent occurred, that was still the prevailing law—at least in Oklahoma.”° 
But in 1961, twelve years after the original construction it might well 
be found that he did not have the protection he thought he had and he 


did not have the protection he needs.*4_ To spread across the community 


at large his loss because of someone else’s injuries he must have product 
liability coverage. If he was thinking only of the concussion one of his 
workmen could have suffered from a falling brick, or which party bears 
the risk of loss in case of fire during the course of construction, he didn’t 
have the coverage he now needs. 

The legal problem that arises with reference to ‘‘completed operations” 
is in determining when the operation is deemed “‘completed.’’ In an early 
New York case 2? an electrician was hired to connect motors to incubator 
fans. When the fans were turned on several months later it was found 
he had made a mistake and a large number of turkey eggs were ruined. 


*® McPherson v. Buick Motor Car Co., 217 N. Y. 382, 111 N. E. 1050 (1916). 

* Applying the McPherson doctrine under similar circumstances: Hanna v. Fletcher, 
97 App. D.. C. 310, 231 F. 2d 469, cert. den. Gichner Iron Works v. Hanna, 351 U. S. 
989, 101 L. Ed. 1501, 76 S. Ct. 1051; Inman v. Binghampton Housing Authority, 
3 N. Y. 2d 137, 143 N. E. 2d 895 (1957); Russell v. Whitecomb Inc., 100 N. H. 171, 
121 A. 2d 781 (1956); Foley v. Pittsburgh-DesMoines Co., 363 Pa. 1, 68 A. 2d 
517 (1949)—applying Ohio law); Moran v. Pittsburgh-DesMoines Steel Co., 166 
F. 2d 908 (C.C.A. 3d, 1948) cert. den. 334 U. S. 846, 92 L. Ed. 1770, 68 S. Ct. 
1516; Marine Insurance Co. v. Strecher, 234 La. 522, 100 So. 2d 493 (1957); Dow uv. 
Holly Mfg. Co., 49 Cal. 2d 720, 321 P. 2d 736 (1958); Thompson v. Burke Engi- 
neering Sales Co., 106 N. W. 2d 351 (Iowa, 1960). 

*8 Armstrong v. City of Tulsa, et al. 102 Okla. 49, 236 Pac. 560. See also the 
strong dissent in the present case: ‘‘The rule of caveat emptor has always applied to 
purchases of residences in Oklahoma.’”’ 361 P. 2d at 857. 

361 P. 2d 849 (Okla. 1961). 

* And in the vast majority of states. See Anno. 58 A.L.R. 2d 865 et seq. See 
also Boader v. Looby, 126 So. 2d 745 (Fla. App. 1961). 

“1 Manufacturers’ and Contractors’ policies do not apply “‘under Division 1 of the 
Definitions of Hazards’’ (Premises-Operations) to ‘‘the Products-Completed Operations 


Hazard.” 
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He had only a premises and operations policy and the New York Court 
of Appeals held that he had no coverage since this operation had been com- 
pleted. The contractor had argued that since the connections were improp- 
erly made and the fans would not do their allotted function at all, the 
operation couldn’t be deemed completed. The court rejected this and found 
for the insurer. Not so in North Carolina, however, where it was held 
that the work is not complete so long as the contractor has omitted or 
altogether failed to perform some substantial requirement essential to the 
functioning of the installation.2* This case and others similar ** led to 
the insertion in the standard policy of the qualifying clause that “‘opera- 
tions shall not be deemed incomplete because improperly or defectively 
performed or because further operations may be required pursuant to a 
contract.’’ So, we're now back to the incubator rule. 

Turning now to the policy period, note its rather unique importance 
in so far as products coverage is concerned. 


PoINT V 


COVERAGE APPLIES ONLY TO ACCIDENTS THAT 
OCCUR DURING THE POLICY PERIOD 


This is generally one year. Let’s take a manufacturer of chemical 
products whose products coverage becomes effective today. Two weeks 
ago he delivered a barrel of chemicals to a purchaser. Unfortunately, a 
mistake had been made and a highly toxic agent had been added before 
the chemical was shipped. The barrel isn’t opened until next week at 
which time the purchaser is overcome by fumes. Result: the manufacturer 
is covered. ‘‘Accident’’ means mishap and it occurred here when the plain- 
tiff sustained the injury at which time the policy was in effect. This is 
Deer v. Employers Indemnity.” 

Now let’s change the facts a little. The products policy issued is for 
one year and has limits for property damage of $25,000 per accident with 
an aggregate limit of $1,000,000. This aggregate limit means simply that 
the insurer adds up all of the claim payments made over the course of the 
policy period and when the stated limit is reached, no more coverage. Our 
chemical manufacturer sells the barrel of chemicals to a manufacturer of 
electrical products who uses the chemical in making capacitors for use in 
fluorescent light fixtures. Because of an imbalance in the chemical, it 
eventually begins to leak from the capacitors and in several hundred stores, 


* Berger Brothers Electric Motors, Inc. v. New Amsterdam Cas. Co., 293 N. Y. 523, 
58 N. E. 2d 717 (1944), 156 A.L.R. 1281. 

3 Daniel v. New Amsterdam Cas. Co., 221 N. C. 75, 18 S. E. 819 (1942). 

* General Casualty Co. of Wisconsin v. Larson, 196 F. 2d 170 (C. A. 8th, 1952): 
Smedley Co. v. Employers Mut. Liability Co. of Wisconsin, supra, note 22; Hercules Co. 
v. Royal Indemnity Co., 171 F. Supp. 746 (S. D. N. Y. 1959). 

* George W. Deer & Son v. Employers Indemnity Corp., 77 F. 2d 175 (C. C. A. 
7th, 1935). : 
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offices and homes across the country, the capacitors drip all over counters, 
desks and Aunt Mamie’s best carpeting. No individual claim exceeds $500 
but because the batch of defective chemicals was used in several thousand 
capacitors the aggregate loss totals well over $1,000,000. 

This one poses a number of questions for the chemical manufacturer 
and his insurer—to say nothing of the electrical manufacturer and his 
carrier. First, when did the accident occur—when the batch was improp- 
erly mixed or when it resulted in the damage? Under the‘‘classical’’ defi- 
nition, the accident occurred when the damage occurred. Consequently, 
each claim for damage falls within the ‘‘per accident’’ limit of the policy. 
Very good for the manufacturer—unless he has a deductible related to each 
accident. However, in many cases the damage occurred well after the 
expiration of one year from the effective date of the policy and unless 
the coverage was renewed, he finds himself without protection for those 
accidents which occur thereafter—even though his fault (if such any 
longer be a prerequisite to liability!) be traceable to an act or omission 
and to a sale that occurred during the policy period. And what about the 
aggregate limits? If the accumulated value of these claims for damages 
exceeds the $1,000,000 aggregate limit during any policy period, he might 
again be without coverage as to the excess. 

To resolve some of these problems a provision has been added to the 
Limitation of Liability Clause: ‘‘all damage arising out of one lot of 
goods prepared or acquired by the named insured—shall be construed as 
arising out of one accident.’’ Our chemical manufacturer had better raise 
his ‘‘per accident”’ limit—or have this provision deleted by an exclusion. 
And it might be well to emphasize at this point that these “‘standard”’ 
provisions can be, and very often, are deleted or modified by endorsement 
so as to meet the peculiar needs or desires of a specific insured. 


PoINT VI 


COVERAGE MAY BE EXTENDED BY ENDORSEMENT: ‘ 
VENDOR’S COVERAGE 


Possibly the most common endorsement, at least with major manu- 
facturers, is the so-called ‘“Vendor’s Endorsement”’ by which the protection 
of the policy is extended to cover wholesalers, retailers and others in the 
chain of distribution.2 The major problems arise here not so much from 


* The coverage is written in two forms. The ‘‘broad’’ form extends the same 
products coverage to the vendor as to the manufacturer except that it does not apply to 
any person or organization who changes the form of or repacks the product or who 
performs demonstration, installation, servicing or repair operations away from his prem- 
ises. More commonly in use is the ‘‘limited’’ form which covers the interests of distributors 
and dealers with respect to the distribution or sale of the products but does not cover 
(1) negligence of the vendor; (2) express warranty not authorized by the named insured; 
or (3) any person or organization from whom the named insured has acquired any such 
goods or products, or any ingredient, part or container thereof. 
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interpretation of the endorsement as from the actual handling of a law suit. 
‘The vendor's protection does not extend to liability arising out of his own 
negligence nor does it extend to express warranties not authorized by the 
named insured; nor does it extend to anyone from whom the insured has 
acquired goods or products or any ingredient, part or container. The 
problem arises once a defense has been extended under the endorsement, 
generally with a reservation of the insurer’s rights. The trial attorney has 
the unenviable responsibility of maintaining, without conflict, his dual 
obligation to both insurer and insured. 

There is one rather interesting case involving vendor’s coverage. Of 
course, the definition of a product includes the container thereof—provided 
that container is not a vehicle, a vending machine or any similar property 
which is rented to or located for the use of others but not sold. In this 
particular case the accident occurred on the premises of the retailer who 
claimed coverage under a vendor’s endorsement. Unlike the automobile 
policy, we have relatively few problems in the products field in determining 
who is the insured.?* But the insurer here claimed that the retailer became 
an “‘insured’’ under the policy and was no longer protected against acci- 
dents on his own premises. The Seventh Circuit held otherwise, pointing 
out that if this interpretation be accepted the wholesaler ends up with less 
protection than it had before it purchased the endorsement. Of course, the 
fallacy in the court’s reasoning is that the wholesaler did have the same 
coverage; it was the retailer's coverage, paid for by the wholesaler, which 
would have been redistricted. The accident should have been covered by 
the retailer’s premises policy. This was a 1958 case, Sears v. Travelers,?® 
and I know of none since. But the query arises—are we starting on 
another round of “‘revisiting’’ the insured? 7% 

This is the framework within which product liability insurance oper- 
ates. The policy has only one exclusion of peculiar significance. 


PoINT VII 


COVERAGE DOES NOT APPLY TO DAMAGE TO THE PRODUCT ITSELF 
OR TO THE COMPLETED OPERATION OUT OF WHICH 
THE ACCIDENT ARISES *° 


This exclusion can cause trouble because the insured may purchase 
products coverage with the thought that it will cover his obligation to 


* Risjord and Austin, Who is ‘The Insured’,” 5 Fed. Ins. Counsel Quar. 52 (Oct. 
1954); Clampett, Coverage Under the Automobile Policy—During a Loading or Un- 
loading Operation, 25 Ins. Counsel J. 19 (Jan. 1958). 

% Sears, Roebuck & Co. v. Travelers Ins. Co., 261 F. 2d 774 (C. A. 7th, 1958). 

® Risjord and Austin, ““Who Is ‘The Insured’ Revisited,” 28 Ins. Coun. J. 100 


(Jan. 1961). 
***This policy does not apply: — (h) under Coverage B to injury to or destruc- 
tion of — (4) any goods, products or containers thereof manufactured, sold, handled or 


distributed or premises alienated by the named insured, or work completed by or for the 
named insured, out of which the accident arises.” 
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replace defective products or work. It does not *!—although two cases *” 
have reached the conclusion that if the defective work causes other damage 
or expense the coverage applies to the replacement of the product as well. 

The other exclusions in the policy are usual to all liability contracts.** 
They do create problems but those problems are not peculiar to the “‘prod- 
uct hazard’’ and consequently, not covered here. 


CONCLUSION 


Products liability insurance constitutes a major bulwark for today’s 
businessman. It permits him to innovate, to create and to market new 
products and new designs. Properly installed and maintained, it protects 
him not only against outrageous fortune but also against the social theorists 
who would make him legally liable regardless of fault ** and against their 
boisterous cohorts who proudly claim credit for the Hollywood trial and 
the ‘‘adequate award.’’ To survive, he needs his protection; he needs it 
now and he will need it more five years from now. He is your customer 
and your client. Your most valuable service is this: Be sure that his prod- 
uct liability is covered, that he has all of the protection he thinks he has 
and all the protection he needs. 


= Volf v. Ocean Acc. & Guarantee Corp., 325 P. 2d 987 (Cal. 1959). 

* Hauenstein v. St. Paul-Mercury Indem. Co., 65 N. W. 2d 122 (Minn. 1954); 
Geddes & Smith, Inc. v. St. Paul Mercury Indem Co., 334 P. 2d 881 (Cal. 1959). 

* Workmen’s compensation and employers’ liability obligations; damage to property 
in the care, custody and control of the insured; liability assumed by contract other than 
a warranty; also excluded are those risks described in the Nuclear Energy Liability Exclu- 
sion. 

*“*Those who suffer injury from defective products are unprepared to meet its 
consequences. The cost of an injury and the loss of time or health may be overwhelming 
misfortune to the person injured, and a needless one, for the risk of injury can be insured 
by the manufacturer and distributed among the public as a cost of doing business. It is 
to the public interest to discourage the marketing of products having defects that are a 
menace to the public. If such products nevertheless find their way into the market 
it is to the public’s interest to place the responsibility for whatever injury they may cause 
upon the manufacturer, who, even if he is not negligent in the manufacture of the product, 
is responsible for its reaching the market. However, intermittently such injuries may 
occur and however haphazard they may strike, the risk of their occurrence is a constant 
one and a general one. Against such a risk there should be general and constant protection 
and the manufacturer is best situated to afford such protection.’’ Traynor, J. in Escola v. 
Coca Cola Bottling Co., 24 Cal. 2d 453, 462, 150 P. 2d 436, 441 (1944). To the 
same effect: Pound, The Problem of the Exploding Bottle, 40 B.U.L. Rev. 167 (1960), 
450 Ins. L.J. 433, 448 (July 1960); James, Should Manufacturers Be Liable Without 
Negligence, 24 Tenn. L. Rev. 923 (1957); Gillam, Products Liability in a Nutshell, 
37 Ore. L. Rev. 119, 155 (1958); Prosser, The Assault Upon the Citadel, 69 Yale L. 
Rev. 1099, 1120 (1960). For ‘“‘An Opposing View,” see Plant, 24 Tenn. L. Rev. 938; 
Condon, Products Liability—A New Frontier,’ 11 Fed. Ins. Counsel Quar. 4 (Summer, 
1961), at pp. 6, 7. 
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The Professional Status of the 
Field Adjuster 


By BRUCE H. SMITH * 


ow MY IVORY TOWER I have the opportunity to 
observe what is developing in the insurance educational field; among the 
companies, the bureaus and the independents. I mention “‘educational 
field’’ because “‘professionalism”’ is tied closely to learning and depends 
greatly upon it in one way or another. 

To begin this discussion properly, we should define the terms. What 
is meant by the word “‘profession’’? Funk and Wagnall state that it means 
‘‘an occupation that properly involves a liberal education or its equivalent 
and mental rather than manual labor; especially, one of the three learned 
professions of Law, Medicine or Theology. Hence, any calling or occu- 
pation other than commercial or manual. . . involving special attainments 
or disciplines such as editing, music, teaching, etc. . . ."’ Exploring this 
approach a bit further, we find that the word “‘professional’’ has been 
defined as “‘opposed to amateur.”’ 

Unfortunately, we cannot stop at this point and smugly admit to 
ourselves that we are all professional men. There is more to these defini- 
tions than meets the eye at first reading. There are other ideas on the 
subject; other viewpoints to which we must give credence. Then too, it 
should be recognized that the original meaning of many words are lost 
in evolutionary processes. This, I believe, may be seen as we proceed to 
consider some of these other thoughts. 

For instance, what would the Attorney, Doctor or even the Theologist 
say as to our ‘Professional’ status? I imagine they would be somewhat 
jealous of the time and money required for their formal educations. They 
would, undoubtedly underline the fact that they are classified within the 
“‘Learned Professions’; the true professions that have been recognized, as 
such, since time immemorial. They would probably say to us, ““You have 
made no special study, in whatever formal education you have had, for 
this specific occupation. Not only have there not been any universal aca- 
demic procedures and standards established in your field, but formal educa- 
tional facilities have had, relatively, only a few courses of interest to the 
insurance industry and practically nothing on the adjusting aspects. If 


* Executive Secretary, National Association of Independent Insurance Adjusters, 
Chicago, Illinois. This article is based upon addresses before the Kansas Claims Associ- 
ation, Western Loss Association and State Adjusters Association of Indiana. 
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adjusting is a ‘Profession,’ then it must be on the basis of adjusters having 
acquired their skills through the so-called ‘equivalent’ to formal education. 
We'll concede that you are professionals only in the same way that Major 
League ball players are—that is, you’re Professional Adjusters because that 
is your Occupation—how you make your living.” 

This answer seems to indicate that the word ‘‘Professional’’ really 
has gone through the evolutionary processes when used in connection with 
adjusters; but since it represents only one viewpoint, let’s go elsewhere 
for further information; perhaps to the loss and claims research specialists. 
What do they say as to our ‘Professionalism?’ Their replies, you’ll find, 
are quite pointed on the subject; but not in any one direction as far as 
adjusting personnel is concerned. They point an accusing finger in all 
directions, and justly so I’m afraid, based upon the facts and figures at 
their disposal. Their observations should be of interest to us. Here’s one— 


1. The average grade achieved by a group of claim and loss adjusters 
in a seminar test involving basic arithmetic, was 35%. The 
previous adjusting experience in the group ran from one day to 
several years. The arithmetic was the type used in figuring every 
day losses. A similar group, in another part of the country, in an 
identical test, averaged 34%. No one person correctly answered 
all the questions. The groups, as to employer types, were mixed. 


Here’s another— 


2. “Some of the internal problems of the adjusting phase of the 
business are laxity, looseness and larceny. Under laxity are 
listed lack of field supervision, failure to define acceptable pro- 
cedures and standards, permitting losses to fall into unskilled or 
unfit hands, insufficient screening and evaluation of self-styled 
adjusters and inadequate education and training of both field 
and office personnel. Many of the people involved in the train- 
ing programs that do exist, are not themselves qualified. ‘Loose- 
ness’ is directly chargeable to an unjustified over-emphasis on 
speed in loss adjusting which permits many important adjusting 
procedures to fall by the way.” 


A third commentary— 

3. ‘‘The companies want each loss inspected . . . it is a fact, however, 
that this basic requirement is not always followed. In the past 
year there were a number of occasions on which it was obvious 
that this was not being done. Adjusters’ services are utilized to 
adjust losses, not to repair them. Surely, it is not a difficult mat- 
ter to figure the average routine loss. All that is required is some 
education and experience.”’ 


Again, from a company executive— 
4. ‘31,379 closing papers were examined . . . a sizeable sampling 
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indicated 61% of the claims handled by company staff adjusters 
were not inspected and the estimate of damage, as developed by 
a contractor, apparently was accepted without verification.”” In 
quoting this executive, I must add a cheerful note. He also said, 
“, . . according to papers submitted by independent adjusters, 
all but 3% of the claims they handled were inspected.”” Strictly 
concerning casualty claims, a nationally known claim executive 
recently said that “‘one of the great needs in the business is a more 
successful approach and better settlement techniques, particularly 
in Auto B. I. claims. The necessary job is not being done. This 
is partly the fault of the lawyers and partly a fault of the busi- 
ness.”” 

Defending claim men, to a certain extent, and explaining 
why we are not doing a professional job in all respects, Mr. Carl 
M. Russell, President of Meridian Mutual Insurance Company, 
recently commented as follows: “. . . let’s not overlook the 
heavy demands made upon our claim people by the constant 
change in coverage, the new, new forms, the multiple peril pack- 
ages, all risk floaters, special policies, new merchandising pro- 
grams and all the evolutionary developments of the past several 
years. Someone has said that we toss out a new coverage feature 
almost overnight; and expect the claim man to do an outstanding 
job with it immediately, without the benefit of adequate orienta- 
tion, training, and precendent and, in many cases, without the 
benefits of applicable case law . . . so the claim man, more and 
more, is finding himself studying and interpreting coverage under 
circumstances that work against the best prospect for economical 
and satisfactory results.” 

I believe, based upon these quotations, that it can be fairly said that 
many Insurance Loss Research Specialists justly feel that insurance ad- 
justers, as a group, can do a much better “Professional” job than has 
been demonstrated in recent years and I have seen so much of their evidence 
supporting these statements that I cannot help but agree. Thus, it would 
appear that, on the basis of the performance just cited, we all should 
question whether we actually are “Professionals.” 

Perhaps you noticed from the quoted remarks, an indication that 
Loss Research Executives feel that adjusters should put forth a good deal 
of ‘‘manual effort’’ in properly executing their jobs. Such, according to 
Funk and Wagnall, is not to be included in the definition; but since the 
insurance industry and not the dictionary publisher is paying adjustment 
costs, there is where we should look to determine our real “Professional” 


status. 
Perhaps the next step in our investigation to determine whether ad- 


justers are liable to be classified as “‘Professional’’ men, should be to inter- 
view the claimants themselves, for their own viewpoint. Let’s try some 
of these opinions for size— 
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““Most of us have had a liberal education and many even have 
B.A. Degrees from ‘Liberal Arts’ colleges to prove it.”’ 

“Those of us who have been engaged in this capacity for some- 
time do have special attainments or we wouldn’t be here. We 
certainly recognize the disciplines of our work and abide by 
them.” 

“This work is certainly an occupation wherein mental effort is 
more important than manual labor.’’—(I sometimes wonder! 
Climbing through a fire damaged building or driving around a 
baking city all day making investigations, calls for some manual 
effort. ) 

‘““We are certainly not amateurs since we are paid for our services 
and were hired to do a specific and continuing job—one that 
requires a constant effort as opposed to a sporadic one.” (With 
this I agree—generally, we are not amateurs. ) 

(I like the following answer—my respondent has the heart of 
a poet.) 

“If you are going to be a good all-around claim and loss adjuster, 
you must be very familiar with the laws of negligence and con- 
tracts; with the terms of traumatic medicine, and with various 
types of building construction. In addition, it will help your 
career if you are an expert in mechanical and free-hand drawing 
and can write an intelligent, concise, coherent report; if you can 
interview with the skill of a news reporter and cross-examine 
like the district attorney. It certainly won’t hurt your cause if 
you can take pictures like a professional photographer and shadow 
a claimant like a ‘private eye.“ You can hasten your advancement 
if you know the values of injuries; services, home furnishings, 
construction materials and automobiles, and if you can decipher 
a company’s books, you'll move up fast. 

““You recognize that we have covered a lot of knowledge that is 
directly chargeable to the recognized ‘Professions’ or so-called 
professions. If we, as adjusters, should be cognizant of these, 
then why should we not be considered as engaged in a ‘Profession’ 
also?”* 


I must admit to the logic in these last words; but maybe we can find 
an even better answer to this question by interrogating the main witnesses 
—the loss and claim executives of the companies, the bureaus, and the 
independents. Two of their answers go like this— 


i. 


“Well, since we are talking about a large group of men with 
varied educational and experience backgrounds, yet all answer- 
ing to the name ‘Adjuster’, at least on payroll records, we must 
admit that what the attorneys and doctors say, contains a lot 
of truth and we are also concerned with the performance evidence 
as submitted by our research departments. 

“For the most part, formal education has not been available for 
young students who would like to prepare themselves for a 
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career in claim adjusting nor has it been readily available for 
existing older claim men who might desire refresher courses. Most 
claim adjusters start out with the title and then try to live up to it 
by what they can glean from the ‘School of Hard Knocks’ or, in 
other words, the alleged equivalent to formal education. A few 
more fortunate adjusters are employed by enlightened organiza- 
tions, which, at least, attempt some type of formal education, 
most of which only lasts for a few days or weeks. The varied 
curricula is of their own choosing, fitted to their own needs and, 
while their facilities may be composed of experienced claim men, 
they generally do not have professional insurance educators in the 
group. 

‘‘We commend the bureaus in their educational effort. Their 
program is a step in the right direction and bureau claim men, 
completing the several years’ course should be worthy of respect. 
We also commend some of the major companies, who have, for 
years, maintained training programs conducted on a very high 
level. Quite a few independents too, have their own excellent 
systems, but all of these are restricted to their own personnel and 
to their own needs. They do not embrace universal procedures 
and standards, therefore, looking at the nation’s claim personnel, 
as a large group, from an educational viewpoint, we will have 
to conclude that adjusters have not reached ‘Professional’ status 
even on the basis of ‘Equivalents’.”’ 


Another answer that has been made— 
“Does it really make any difference whether claims adjusting is con- 
sidered a ‘Profession’? Isn’t it a lot more important for the people 
so engaged to do a ‘Professional’ job? Isn’t that what really counts? 
We do think claim adjusters are engaged in ‘Professional’ type work; 
the important question is whether they are doing it like “Profes- 
sionals’.”’ 


There is some real meat in those last words and it appears that our 
discussion of this subject has probably uncovered some truths. Let's 
review. First, it is apparent that claims adjusting, as an occupation, 
cannot yet be given ‘Professional Status’’—based upon two reasons sup- 
porting this conclusion, both of which have been previously set forth— 
(a) Lack of standards in knowledge and formal education and; (b) on 
the basis of unprofessional performance. This is not to say that there are 
none who perform professionally, but rather that there are still too many 
who do not. 

This leads to a point not yet mentioned, but which is vital to the 
subject. What about the non-professional, the poorly trained, the inade- 
quate or the unethical adjuster, regardless of employer type? Let me point 
out that the Bar can disbar and the medical societies retract a license to 
practice under their banner if their members are guilty of such charges, 
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but so-called claim men can wander about in this business for years, hired 
and fired by one company after another, but in each instance, doing damage 
before they are found out. They can practice without qualification in 
many areas and with fear of being only temporarily out of a job. 

It seems to me that if claim adjusting is to become a ‘‘Profession,”’ 
we as claim men will have to elevate ourselves to that level—in other 
words, pull ourselves up by our own boot straps in education, ethical 
procedure and performance and we will have to thoroughly police our 
own activities, establishing penalties that will permanently eliminate the 
undesirables. 

Some progress has already been made in this regard. Witness the 
establishment of the statements of guiding principles pertaining to adjust- 
ment procedures in the various fields of insurance coverage; the voluntary 
acceptance of the Statement of Principles on Respective Rights and Duties 
of Lawyers and Laymen in the Business of Adjusting Insurance Claims 
and the Nationwide Inter-Company Arbitration Agreements, including 
their rules and regulations which we have also included in our daily lives 
in order to overcome confusion and conflict. Let us not forget that the 
industry has, to a great extent, recognized the need to follow “‘procedures 
and standards on property loss adjustments,” as published by the National 
Board and others. There is a continuing effort being made to instill such 
in the daily practices of loss men. 

With pride, I call your attention to the formation, over twenty-four 
years ago, of the National Association of Independent Insurance Adjusters. 
Many of its constitutional provisions and procedures have been borrowed 
and included in the constitutions of state claim associations. Among other 
establishments which our association set up at that time (1937), was a 
Grievance Committee, which is still functioning today and policing the 
activities of members, generally taking drastic action if such become un- 
professional or unethical. National and state association committees of 
this nature must be made to function continuously and efficiently. They 
should never be permitted to ‘“‘white wash’’ an offending member on the 


theory that the resulting poor publicity will be harmful to the group as - 


a whole. In my humble opinion, resolute action will bring favorable reac- 
tion to the group and detrimental results to only the offender. 

Funk and Wagnall have not sufficiently emphasized the importance 
of ‘‘Disciplines’’ as a requisite in their definition of “‘Profession.’”” I have 
merely touched upon the subject of ethical procedure and the need for 
energetic and continuing strong grievance committees to sit in judgment 
of their brethren—or in other words, be a jury of peers. This is a most 
important part and duty of any professional group, for in reality, only 
the experts can accurately determine the degree to which one of their fellows 
might wander from the path. If the experts throw him out, he has no 
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excuse based upon the alleged stupidity and/or inexperience of his jurors 
and he should be permanently through with a job that, so many times, 
involves the lives and fortunes of his fellow men. Do not overlook the 
importance of this in our discussion. 

Secondly, it would appear to me that a purely ‘‘Professional Status” 
in and of itself, is really unimportant as compared to doing a professional 
job—in other words, a skilled, scientific, intelligent, and thorough job. 

Now, what about the possible future of the professional status of the 
field adjuster? As has been pointed out, some organizations have had 
their own educational programs for a long time. Others are just beginning 
theirs, but each is and has been designed for their own particular use and 
I believe it is agreed they certainly are not standardized. They will range 
from poor to good. One thing, however, is apparent—the great need for 
proper education and training has been recognized on a wide scale and the 
industry, segment by segment, company by company, is doing something 
about it. 

In Indiana, there is a movement building up that calls for a formal 
educational program for insurance adjusters—one that will terminate with 
a recognized degree if successfully completed. In California, an association 
of adjusters is in the process of completing arrangements with a local 
college to install courses on this subject, which will permit credits to a 
business degree. 

The National Association of Independent Insurance Adjusters, be- 
cause they are independent and represent all companies across this nation, 
have been and still are in a position to do a service for the entire industry. 
The Association has recognized this, particularly in connection with our 
subject matter. For instance, already there is in existence and available 
to anyone, the Adjusters’ Reference Guide, a loose-leaf publication of over 
700 pages, containing a Technical Section, amounting to a collection of 
authoritative articles on practical adjusting procedures under many differ- 
ent coverages and a Policy and Forms Section providing actual, up-to-date 
sample policies and endorsements that are used across the nation. NAIIA 
does not make a profit from the Adjusters’ Reference Guide. Its publication 
is a service to the industry. 

Already the NAIIA has several advance copies of a book entitled, 
Office Procedures Manual-Property, which is undergoing refinements, but 
which will soon be ready for distribution to its member firms. 

Already NAIIA has established a functioning Question and Answer 
Facility for its member firms, wherein everyday adjusting problems can 
be presented to and answered by authorities on the subject. 

Already we have conducted basic training seminars—and have our- 
selves learned from them. Others will be conducted in the future and 
improved upon by reason of our own previous experiences. 
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Already NAIIA committees have developed a standardized reporting 
procedure widely accepted by the companies and released to the industry 
within the past few months, so that all adjusting facilities may use them 
if they so desire. 

These are existing tools or programs all touching upon the problem 
of proper procedures, education, and training, but still, in a sense, beating 
around the mulberry bush. Now, the National Association of Independent 
Insurance Adjusters is sponsoring an “‘on-the-job educational and training 
program’’ for all claim adjusters, regardless of employer types. The com- 
pany staff man; the bureau employe and non-association independents 
will all be welcome to enroll. 

This is not a correspondence school course; it is a home and office 
study course that will take, probably, at least four years to complete. It 
is contemplated that the employer will help his student employe by answer- 
ing questions and, it is hoped, will give intermediate tests set forth in the 
text books. 

NAIIA proposed this educational program to the Insurance Institute 
of America and it is agreed that Dean Loman and his staff will be in charge 
of its general administration, approving texts, preparing and conducting 
impartial examinations through cooperating universities and generally set- 
ting the standards of knowledge required in this work. Their approach 
will be objective and academic. Some of their present texts will be utilized 
and certificates will be awarded to students successfully completing each 
of the several courses. Dean Loman and his staff at the I.I.A. are sup- 
ported by the major segments of the insurance industry, the American 
Mutual Insurance Alliance, the Association of Casualty & Surety Com- 
panies and the National Association of Independent Insurers. As a further 
example of what I mean, listen to the names of those who have agreed 
to cooperate and to serve as the Industry Advisory Committee to Dean 
Loman. We have Ralph A. Ashton, Education Manager of Maryland 
Casualty; Paul I Thomas, Vice President and Generai Adjuster, American 
Manufacturers Mutual; Robert L. Lusk, Educational Director, Mutual 
Loss Research Bureau; Fred J. Wells, Educational Director of Crum and _ 
Forster and John P. McCormick, Vice President of the Royal-Globe. 
The National Underwriter has agreed to publish Parts 1 and 2 from this 
program. There will be a special text on legal principles for adjusters. 

Co-ordinating the work of the Insurance Institute, the publisher and 
our Educational Committee, is Professor John W. Hall of the Georgia 
State College of Business Administration, Atlanta, a school that has a 
most progressive insurance educational program and a most highly recom- 
mended staff which will be able to assist Professor Hall in his work, when 
and if necessary. 

To become an insurance academician, Dr. Hall graduated with a B.S. 
Degree in Economics from Kansas State College in 1950. He obtained 
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his Master’s Degree in Economics at the Wharton School of Finance and 
Commerce, University of Pennsylvania in 1952 and his Ph.D. from the 
same university in June, 1960. He formerly taught at the University of 
Kansas in 1952 through 1954, and while there, developed the first com- 
prehensive insurance education program. He has been attached to the 
Georgia State College since 1956 and from that time he has also taught 
all parts of the Insurance Institute of America’s review classes. 


He is the Executive Director of the Insurance Library Association of 
Atlanta and has received both a scholarship and a fellowship from the 
S. S. Huebner Foundation. He is a chartered life underwriter; member 
of the American Association of University Teachers of Insurance; and 
an honorary member of the American Society of Insurance Management. 
Professor Hall is a member of the National Grading Panel for both 
C.P.C.U. examinations and has completed Parts I and II of the former 
exams. It should be obvious that such a program will be costly, but most 
of the cost, the research cost, will be borne by our association. Students 
or their employees, however, will be expected to purchase the text books 
sold directly by the publisher and they will also be expected to pay a 
relatively small fee to the Insurance Institute for each formal examination 
taken. Such will be offered twice yearly. 


The National Association of Independent Insurance Adjusters will not 
profit from this program financially. It will, however, gain by providing 
its own members with excellent educational and training facilities and the 
members, in turn, will have the satisfaction of knowing they have con- 
tributed substantially to the industry supporting them. 

Thus, in the years ahead, as this program, available for all insurance 
adjusters, is developed and grows with continued industry cooperation, it 
is quite probable that companies will tend to support it and use it to 
replace or at least supplement their own individual programs. New authors 
and industry advisory committees will contribute and the Insurance Insti- 
tute can gradually bring the entire adjusting phase of the insurance indus- 
try on a standardized program, properly supervised and leading to a 
recognized degree or designation similar to C.P.C.U. or C.L.U. 

In the final analysis, occupational groups do not just “‘decide’’ to 
call themselves ‘‘Professional.’’ It is possible that they may become 
recognized as such with hard work and if they demand of themselves 
excellent education, training, ethical conduct, and a self-imposed policing 
system that will eliminate from their ranks, the culprits who can always 
be found in any profession or trade. 

It behooves us to continue our effort to work as “‘Professional’’ men 
and to support local, state or national programs aimed in that direction. 
If we do this, we will find, much sooner than we think, that we have 
achieved our goal as a national group. 
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Duty of Disclosure 


By W. PERCY MCDONALD, JR.* 


A GREAT DEAL has been said about ‘‘Consent’’ in 
medical publications in the last several years. 

Consent has a special meaning to the doctor. Before a physician can 
perform an operation consent must be obtained. Before there can be con- 
sent, there must be knowledge on the part of the person giving the consent. 

It goes without saying that consent cannot be given without knowl- 
edge. The patient must know to what he is consenting. This carries with 
it the requirement that the physician explain. In most cases an explanation 
would be difficult. The more involved the medical procedure recommended, 
the more difficult the explanation. : 

For the lawyer there are a number of signposts: cases decided by the 
Courts. The requirements vary from state to state, although a general 
trend is developing. To properly appreciate what the present situation is, 
it is necessary to look to the courts and the decisions rendered in the field. 

CASE 1. One of the earliest references of a ‘failure to disclose”’ 
appears in the Virginia case of Hunter v. Burroughs.1 Malpractice 
was the form of action. The defendant was charged with giving 
negligent treatment, breaching his guaranty to plaintiff of the success 
of the treatment, and failing to warn the plaintiff of the danger of 
possible burns from the X-ray treatments. At this date X-ray therapy 
was in a relatively early stage of development and the plaintiff, who 
was burned rather severely on his legs, said he would not have sub- 
mitted to the treatment if he had been warned of the hazards of this 
treatment. The Virginia Supreme Court of Appeals held that the 
evidence of negligent treatment was sufficient to sustain the jury’s 
verdict for the plaintiff and hence it did not determine the question 


of whether liability rested on the alleged failure of the defendant to | 


warn the plaintiff. The Court discussed this latter issue as being 
more in the nature of a question of deceit since it indicated the 
defendant had misled the plaintiff in assuring him of a cure. This case 
might be considered as the forerunner of the type case which follows. 

CASE 2. Recently, a plaintiff brought suit for injury from burns 
caused by cobalt radiation therapy.” In the initial trial where judg- 


* Member of McDonald, Kuhn, McDonald, Crenshaw © Smith, Memphis, Tennes- 
see. Reprinted with permission of the Memphis and Shelby County Medical Journal, 
where this article originally appeared. 

796 S. E. 360 (1918). 

2 Natanson v. Kline, 186 Kan. 393, 350 P. 2d 1093 (1960). 
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ment was for the defendant, the Court refused to instruct the jury 
that the defendant could be found liable for the injuries by virtue of 
having failed to inform the plaintiff of the possible hazards from 
this relatively new type of therapy and thereby failed to obtain her 
informed consent. The Supreme Court of Kansas said the record 
showed the radiologist had failed in his legal duty to the patient to 
make a reasonable disclosure of the possible hazards which a reason- 
able medical practitioner would make under the same or similar 
circumstances. The records indicated nothing had been told to the 
plaintiff concerning the hazards of the treatment. A new trial was 
ordered in which the plaintiff obtained a recovery.* 

CASE 3. A claim of failure to obtain informed consent may also 
be related to a suit arising under the more traditional charge of 
assault or battery for an unauthorized operation. In this area the 
most famous case is probably Mohr v. Williams,* where the plaintiff 
consented to an operation on the right ear for removal of a middle 
ear growth. The defendant physician discovered the left ear was in 
worse condition and did that operation instead without obtaining the 
plaintiff's consent. The Court held that a technical battery had been 
committed. In this early case the basic question was consent to a 
particular operation. Its close association to the question of reason- 
able disclosure is seen in the following case. 

CAsE 4. In Bang v. Charles T. Millar Hosp.,® the plaintiff had 
consented to a prostate operation and found later that he had been 
sterilized by the operation. He complained that he had not been 
informed before the operation that his spermatic cords would be 
severed. It developed at the trial that this procedure was considered 
routine in the case of patients the age of the plaintiff in order to 
reduce the possibility of infection. The Minnesota Supreme Court 
held that absent an emergency, the plaintiff should have been informed 
before the operation that his spermatic cords would be severed by 
the operation and that if it was not done there would be danger of 
infection. 

Though the specific action was for the unauthorized surgery, the 
gist of the complaint was that the plaintiff’s informed consent was 
not obtained. An alternative, other than severance of the cords, was 
possible and the patient should have been informed to give him a 
chance to decide which he preferred. 

CASE 5. Supposing the physician makes a recommendation to 
a patient that a particular treatment be followed, the patient refuses 
it and injury follows? In Steele v. Woods,® the patient refused a 
post operative treatment, termed as paravertebral block, recommended 
by the physician following removal of varicose veins. Later the 


8 Natanson v. Kline, 187 Kan. 186, 354 P. 2d 670 (1960). 
#95 Minn. 261, 104 N. W. 12 (1905). 

5251 Minn. 427, 88 N. W. 2d 186 (1958). 

*327 S. W. 2d 187 (Mo. 1959). 
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patient developed gangrene and lost several toes. The Missouri Su- 
preme Court said the issue to be submitted to the jury was whether 
the physician had fulfilled his duty of communicating the necessity of 
the particular treatment since there was a question of whether the 
patient could make a competent decision under the circumstances. 
After the operation the patient was in pain and under sedation. The 
Court suggested the physician might have consulted the husband of 
the plaintiff of the necessity of the treatment which would probably 
have prevented the loss of blood circulation and subsequent gangrene. 
CASE 6. Recognizing that there is a duty to make a reasonable 
disclosure in order to obtain an intelligent consent to treatment, the 
physician however, has the patient’s total welfare to consider and 
thereby may be faced with something of a dilemma. Thus, after 
indicating the physician’s duty to disclose in Salgo v. Leland Stan- 
ford Jr. Univ. Bd. of Trust,” the Court said: 
.. . At the same time, the physician must place the welfare of 
his patient above all else and this very fact places him in a 
position in which he sometimes must choose between two al- 
ternative courses of action. One is to explain to the patient 
every risk attendant upon any surgical procedure or operation, 
no matter how remote; this may well result in alarming a 
patient who is already unduly apprehensive and who may 
as a result refuse to undertake surgery in which there is in fact 
minimal risk; it may also result in actually increasing the risks 
by reason of the physiological results of the apprehension itself. 
The other is to recognize that each patient presents a separate 
problem, that the patient’s mental and emotional condition is 
important and in certain cases may be crucial, and that in dis- 
cussing the element of risk a certain amount of discretion must 
be employed consistent with the full disclosure of facts necessary 
to an informed consent. 


The physician’s professional judgment therefore presumably al- 
lows him to exercise a certain discretion; however, this discretion 
may prove more theoretical than real where the facts he must disclose 
to obtain an informed consent are broadly construed. 

CASE 7. Mitchell v. Robinson,’ supports Natanson (Case 2).. 
A malpractice suit was brought by a patient who had a severe emo- 
tional problem but was mentally competent. The patient had agreed 
to insulin shock treatments which caused several bone fractures. The 
Court said: 

In the particular circumstances of this record, considering the 
nature of Mitchell’s illness and this rather new and radical 
procedure with its rather high incidence of serious and perma- 
nent injuries not connected with the illness, the doctors owed 


7154 Cal. App. 2d 560, 578, 317 P. 2d 170, 181 (1957). 





*334 S. W. 2d 11 (Mo. 1960). 
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their patient in possession of his faculties the duty to inform 
him generally of the possible serious collateral hazards; and in 
the detailed circumstances there was a submissible fact issue of 
whether the doctors were negligent in failing to inform him of 
the dangers of shock therapy. 


The above is also quoted in the report of the second Natanson 
trial (Case 2). 

From the above cases, it can be seen that the doctor has a real problem. 
He needs to obtain an informed consent that required disclosure by the 
doctor. 

When a case is tried it is necessary to introduce proof. Proof can be 
the statement of a doctor in reference to what his conversation was with 
the person giving consent. If such proof could be in writing over the 
signature of the person involved, it would be better than just a verbal 
recitation of the situacion. It would also help if witnesses were present to 
verify exactly what took place in the conversation. However, it is rare 
indeed that a witness would be available to the doctor and rarer still that 
the doctor would have a written statement. 

In conclusion, I would like to point out that it may be very difficult 
irideed to give an answer in a specific instance. If I were to receive a tele- 
phone call from a physician on what to do in a particular case, I would 
be hard pressed to tell him exactly what to do. There is no such thing as 
complete protection; however, I believe a reading of the above cases illus- 
trates essentially what needs to be done. 
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New Insurance Commissioners 


The following new insurance commissioners have taken office since 
our Biographical Roster Changes noted in the Fall Issue (1961): 


Sherwood Colburn, Lansing, Michigan 
Jack Clay, Jefferson City, Missouri 
Walter G. Korlann, Salem, Oregon 
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Keeping Up to Date in the Defense of 
Negligence Sutts 


By J. HARRY LABRUM * 


= ATTORNEYS often receive the same criti- 
cism frequently leveled at our Federal government. It is said that we 
permit the initiative to rest with our opponents and that, like Uncle Sam, 
we merely react to each crisis which our opponent precipitates. We are 
negativists, constantly coping with new techniques and theories of liabil- 
ity evolved by the opposition. 

To a certain extent this attitude is inherent in the nature of our work. 
For the most part, however, the old methods and attitudes of defense 
counsel have become passé. The successful defense of personal injury 
actions today involves positive and aggressive tactics. It requires a zeal 
and vigor even greater than the plaintiffs’ bar has instilled in its constantly 
expanding membership. The old processes of delay, resistance to discovery, 
rejection of new theories of liability, opposition to all change in pre-trial 
and settlement procedures, have gone by the board. Today’s defense attor- 
ney must, in fact, be the antithesis of his former self. He must operate on 
the theory that the best defense is a good offense. He must be vigorous 
and aggressive in all stages of the case. He knows that the odds are against 
him at the outset. He, therefore, must realize that he must do everything 
possible to equalize those odds or even shift them in his own favor. 

Today’s defense lawyer must be up to the minute in his knowledge 
of recent legal decisions and new technical developments. He must be a 
positive thinker, with an affirmative plan of action for the handling of his 
cases. In this way, and only in this way, will he be able to cope with 
the rapidly increasing numbers of well-trained plaintiffs’ attorneys who 
are devoting their full energies to the problem of keeping one step ahead 
of him. 

There is no magic in this field to make the ‘“‘adequate verdict’’ dis- 
appear. There are no miracles to pull us out of bad cases. There is no 
secret weapon to cut down these highly publicized plaintiffs’ men. There 
is, however, one answer to all these things. It is this—preparation. Prep- 
aration, more preparation, better preparation. This is the most basic tech- 
nique of all—and the most successful. 


* Member of LaBrum & Doke, Philadelphia, Pennsylvania. Speech delivered before 
the West Virginia Bar Association meeting at White Sulphur Springs, September 2, 1961. 
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Defense counsel, operating as the alter-ego of insurance carriers, has 
no excuse for not being better prepared than his adversary. The facilities 
and resources of the insurer are available to him. Few companies will 
reject any reasonable, well-considered request for investigation or prepara- 
tion, and these are the tools we must know how to use. 

Recent developments in the use of demonstrative evidence serve only 
to emphasize the importance of better preparation. No technique has yet 
been devised to take its place. Nor can any of the so-called new trial tech- 
niques be used successfully without it. In fact, each of them is simply 
another way of preparing and proving a case. 

In meeting these techniques, here are a few of the rules we must follow: 


First of all, lawyers, and especially defense lawyers who handle a large 
volume of negligence cases, must guard against short cuts and against 
routine approaches to the so-called “‘routine’’ cases. To a real lawyer, 
there is no “‘routine’’ case. He must avoid labeling cases with such clichés 
as “‘rear-end collision,’’ ‘‘uncontrolled intersection’’ and so forth. Such 
labeling tends to categorize a case and automatically rob the defense of 
the thought and ingenuity which each case deserves. Let each case stand 
on its own; let it be handled in the light of its own particular and peculiar 
facts; let it be treated as though your whole reputation depended upon it. 
Indeed, it does—your reputation with your client, your adversary, the 
court, and the public, can be destroyed by the “‘routine’’ handling of just 
one “‘routine’’ case. And what that one case can do to your own self- 
respect can be even worse. 


Normally, by the time a case is received by trial counsel, the file should 
contain reports of a searching investigation of the accident. Counsel should 
immediately review that investigation and make his own recommendations 
for any further investigation required to cope with problems which only 
he can anticipate at trial. Counsel should obtain a careful and thorough 
investigation of the plaintiff himself. His work habits, family and social 
life should be carefully checked. Inquiries should be made as to how long 
he has owned and driven an automobile; whether he carries insurance, its 
nature and amount, if possible; whether he had ever been involved in a 
previous accident; whether he was plaintiff or defendant, and the court 
record, if the case was tried, examined; and if settled, the nature of the 
claim and the amount of settlement, if available. His health, especially 
his vision and hearing prior to the accident, should be ascertained and if 
possible the name of his family doctor. In short, every possible bit of 
information about the claimant should be developed so that, in prepara- 
tion for trial and at trial, defense counsel will be thoroughly familiar 
with every aspect of claimant’s history. This information can be developed 
by use of extensive interrogatories supplemented by an on-the-street in- 
vestigation. 
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Well-prepared witnesses are vitally important. Even laymen appre- 
ciate this fact. Many of you may know the famous story of the woman 
in a non-support case who testified that her husband beat her up all the 
time and sometimes even used a razor on her. The judge asked her when 
was the last time he slashed her with a razor, and she said ‘‘just yesterday 
he cut me all up, on the face and arms and everywhere’; but when the 
judge said he didn’t see any bandages on her, the woman replied: ‘‘Judge, 
what do I want with bandages when I got witnesses?”’ 

Every witness should be warned not to let his testimony go beyond 
his personal knowledge. 

One of the most important services which defense counsel can provide 
to his client is a complete and thorough knowledge of the local doctors, 
particularly those who testify frequently. It is essential to know exactly 
the nature and practice of plaintiff’s doctor-witnesses. The little daughter 
of one of my associates was asked what kind of a doctor her classmate’s 
father was, and she said: “‘He’s the kind of a doctor that if a man is going 
to jump off the Empire State Building, he goes to see Maureen’s father 
first.” 

If the witness is that kind of a doctor—one who suggests the aches 
and pains, defense counsel should know about it and be prepared. In 
Philadelphia, defense counsel, members of the Defense Counsel Associa- 
tion, have joined hands to assist each other in performing this function. 
Each time one of the regular doctor-testifiers is used, the lawyer defending 
the case makes the facts and that doctor’s testimony, including especially 
any damaging admissions on cross-examination, available to the Associa- 
tion office. Information on each doctor is collected and indexed and 
when that doctor goes into his spiel the next trial defense counsel is ready 
for him. In one case, by forcing an admission that, of the many plaintiffs 
in prior cases whom the doctor had testified would positively have to have 
particular surgery, not one had actually had it, the Association effectively 
removed one dishonest doctor from the scene. 

In a recent case tried by one of my associates, the plaintiff's attorney 
had the temerity to place on the stand as his medical witness a doctor 
who some years before had been convicted of criminal abortions performed 
under rather sordid circumstances. Fortunately for the defense, a brochure 
on this particular doctor had been circulated to defense counsel and the 
information was utilized with considerable effect. That doctor has now 
abandoned his plan to testify in the scores of other cases in which his 
medical bills constitute the core of the build-up. 

The word has recently been circulated among defense counsel that 
another doctor, whose name appears frequently in plaintiff's answers to 
interrogatories, has been testifying for over a year on repeated occasions 
that his records are not available because he is moving his office from one 
location to another and all of his records are on a truck. The next time he 
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so testifies, I am afraid that he is going to look rather silly. We have also 
learned that this same doctor is having tax difficulties with the Federal 
government. Information such as this can mean a saving of many thou- 
sands of dollars for the client and the insurer. 

With the growth of the so-called ‘‘adequate verdict’’ doctrine, based 
on emotion rather than justice, defense lawyers must constantly re-examine 
their methods to be sure that they are doing their job as well as the plain- 
tiffs’ men are doing theirs—and believe me they are sharp, alert and 
thorough. 

Today, the subject of accident litigation is receiving greater attention 
from the public and the press. By their “more adequate verdicts” argu- 
ment and their dramatic use of demonstrative evidence, plaintiffs’ lawyers 
and their cases are demanding and receiving more and more publicity in 
our newspapers and magazines. These representations and arguments are 
specifically designed to arouse the emotions of the jury. High verdicts 
are coaxed from juries by appealing to their emotions by the use of inflam- 
matory demonstrations such as gory photos, artificial limbs, etc., to empha- 
size the gruesome nature of the injury rather than how the accident 
happened. The basic question of liability is often lost in the shuffle of 
emphasizing the injuries rather than the question of negligence or lack 
of it. The new idea is to make the insurance company pay big regardless 
of the law or the liability. 

I do not, of course, intend to intimate that all plaintiffs’ cases are 
built-up or that all plaintiffs’ lawyers will do whatever seems necessary 
to win every case. In many cases there is a real question of liability which 
must be tried; but more often the only question is not liability but “how 
much.”’ On that question, as all of you know, there is often a genuine 
difference of opinion that can be resolved only by trial, and the fact that 
the case goes to trial doesn’t mean that the plaintiff's case is built-up or 
his demand exorbitant any more than it means that the insurer’s defense is 
artificial or its offer niggardly. 

However, it is a fact that many people have no qualms of conscience 
about trying to cheat or defraud an insurance company and are filing 
claims and suing each other for things they wouldn’t have dreamed of 
just a few years ago. As a result, the companies’ claims men and their 
trial lawyers simply are not doing their jobs well if they do not question 
every single claim and demand strict proof as to coverage, liability and 
the amount of damages. 

Human nature being as it is, claims men and trial lawyers may seem 
to develop a somewhat cynical attitude, which the honest plaintiff and 
his lawyer may resent. However, the minute the claims man or the defense 
lawyer lets down his guard, he is liable to get ‘‘clipped’’ and lose a job 
or a client. We on the defense side must be careful in every case, and 
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that careful attitude is no reflection on any particular plaintiff or his 
lawyer. 

Defense counsel must exercise every last ounce of ingenuity to divert 
the attention of the jurors from the sympathy gimmicks and focus it in- 
stead upon the primary issue—the question of whether the defendant is 
liable. As I see it, the thing to do is quietly tell the jury exactly what 
the plaintiff's attorney is trying to do, explain the tactic, make it clear 
that it is a tactic, and what the plaintiff’s attorney is attempting to accom- 
plish by it. The only real weapon a defense attorney can employ effectively 
is objectivity and truth. Law suits are won by defendants when jurors 
view the evidence dispassionately and objectively, and determine the basic 
problem of liability. Keep the question of liability squarely before them 
at every phase of the case. 

Keep before them above all that they must not be misled by emotional 
appeals; that they are triers of fact; and that they must use their common 
sense in considering the case. 

Probably the simplest, yet most effective, technique utilized to increase 
the amount of the award is the blackboard. Many courtrooms are now 
equipped with blackboards. Our courts have limited their use to the 
drawing of diagrams and similar material to aid the jury in determining 
the facts of the case. In many states, however, counsel for the plaintiff is 
permitted, during his closing or opening argument, to write large sums 
of money upon the blackboard. This huge figure is usually arrived at by a 
suggested valuation for pain and suffering at so much per minute, per 
hour, per day or per week. This technique has been combatted most 
effectively in many of our states by the courts themselves by refusing to 
permit its use. In so refusing, the Supreme Court of New Jersey recently 
stated: 

“Statements by counsel as to the amounts claimed or expected or as 
to how much damages for pain and suffering should be calculated 
mathematically are not to be sanctioned, because they instill in the 
minds of the jury impressions not founded in the evidence.” 


In those states which permit plaintiff's counsel to talk pain and suffer- 
ing, in terms of money, defense counsel must be alert to meet the argument 
by some illustration which will show the absurdity of the figures. It is 
always wise to erase the plaintiff's figures at the earliest opportunity, write 
a large zero in their place and explain to the jury that since no negligence 
has been proved the plaintiff is actually not entitled to recover anything. 
Below the zero, defense counsel can write down important portions of 
the testimony of the defense witnesses so that the blackboard itself explains 
why the plaintiff should recover nothing. 

I am reminded of an incident that happened to one of my partners. 
He was trying a case against one of the plaintiffs’ firms in our city which 
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invariably sends one of its trial lawyers into the court accompanied by 
one or two associates laden down with easel, charts, diagrams and always 
a large picture about three feet by four feet. During the trial, plaintiff's 
attorney was equipped as usual, and a large photograph, taken at an angle 
most advantageous to plaintiff, sat on an easel in front of the jury through- 
out the trial. 

On the third day of trial the plaintiff rested. Then, in walking across 
the courtroom to address the jury, my partner paused in front of the 
picture. He mentioned that since it had been used by plaintiff during the 
trial, he was sure that Mr. Plaintiff’s attorney would not object to his 
also using it in addressing the jury. His opening speech consisted of this: 


“Ladies and gentlement of the jury, as you can see, this picture is 
what is known to you as a blown-up picture. The case that you 
have heard for the last two and a half days is what is known to us 
lawyers as a blown-up case.” 


Apparently the jury was impressed, because the verdict was only about 
half the amount that had been offered in settlement. 

Another tactic, which has brought good results in these cases where 
the blackboard has been used to exaggerate plaintiffs’ claims for pain and 
suffering and other damages, is to call the jury’s attention to the fact that 
it is obviously salesmanship and of the type used not only: in the trial of 
lawsuits but also by all hucksters. Then, using the same technique, show 
the members of the jury that, if they used the same method, they would 
pay an outrageous sum for a familiar item, such as a television set. This is 
done by fixing the cost of a theater ticket (dividing its cost by the time 
of the show, demonstrating the per-minute cost). Translate that to a 
television set by starting with a penny a minute to watch a television show 
and then multiplying by hours, by day, by months. This amounts to 
approximately $1,800 per year. With a ten-year life the set is worth 
$18,000, but say you are willing to sell such a set for only $5,000. Then 
emphasize that no one would pay $5,000 for a television set any more 
than defendant should pay plaintiff's exaggerated claim for his injuries. 
Explain the use of the technique again and emphasize that the jury is to 
find the facts and leave the salesmanship out. Then discuss the evidence. 

Demonstrative evidence not tending to assist the jury in their role as 
triers of facts should be fought by proper objections and appeal where 
necessary. 

Our task is not to quarrel with the proper use of demonstrative evi- 
dence, but rather to study methods of explaining it and combatting its 
improper use. It is a double-edged sword and can in many instances be 
used effectively by the defense. This is the day of illustrations. The 
Chinese proverb that “‘one picture is worth a thousand words” is particu- 
larly applicable to the trial of a negligence case. The words fade out; the 
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picture remains, and every effort to depict a fact by demonstration within 
proper bounds should be used by defense counsel. 


In many cases, the plaintiff’s claim, although not actually fraudulent 
or created out of whole cloth, involves a great deal of exaggeration for 
obvious purposes. Cases such as these can be spotted by the defense medi- 
cal examination and sometimes through the use of interrogatories. We 
have attempted to combat these situations by scheduling the plaintiff's 
deposition and having him testify under oath in great detail as to the pain 
and disability from which he is suffering. We have him outline all of 
the various physical activities which he finds himself incapable of perform- 
ing as a result of his injury. After this has been recorded under oath, we 
then place the plaintiff under surveillance. In many instances, it is possible 
to obtain motion .picture films of the plaintiff performing the very acts 
which he has stated under oath that he is incapable of performing. 

We recently were involved in a case in which the defendant, who was 
driving a light automobile, ran into the rear end of a five-ton coal truck 
fully loaded. Plaintiff, truck driver, claimed serious injuries including the 
usual claim of whiplash. He also claimed that his heart was involved due 
to a blow on the chest from the steering wheel. His heart complaints were 
confirmed by his family physician and a cardiologist to whom he was 
referred by his attorney. Our cardiologist could find no evidence of heart 
involvement. Due to the excessively large claim for loss of earnings, we 
felt it advisable to take his deposition. He claimed that he was out of work 
for a considerable period of time and that when he finally did return his 
employer out of affection for him created a special job at fifty per cent 
of his former salary acting as a watchman and janitor. Motion picture 
films were taken of the plaintiff showing him on several different occasions 
loading and unloading his coal truck and driving it on various occasions 
about the City of Philadelphia. Thereafter, when his deposition was 
taken, he testified under oath that on no occasion since the accident had 
he performed any of his former duties and had not even been inside a coal 
truck. A copy of a letter from his employer supporting this was offered 
by his attorney and attached to the deposition. Thereafter, the insurance 
adjuster went to see the plaintiff’s attorney, showed him the movies and 
the case was settled advantageously. 

In the use of motion pictures, exceedingly careful preparation is neces- 
sary. The films must be reviewed by counsel immediately after they have 
been taken. In a recent case, we were about to go to trial, depending 
largely upon a series of films obtained by an investigator and depicting the 
plaintiff performing all sorts of vigorous activities. We ordered the usual 
verification, just to be sure, and the report came back—it’s not the plaintiff! 
The films were of a relative who bore a substantial resemblance to the 
plaintiff—but that’s all. That final bit of preparation paid off. 
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In another case, movies were introduced showing the plaintiff perform- 
ing certain acts which she had already testified that she was unable to do. 
However, the movies were taken on one day only and in rebuttal the 
plaintiff proved through her doctor and her own testimony that she had 
been instructed to attempt to do these things so that she could determine 
whether or not she was capable of returning to her normal duties. She 
testified that the films were taken on that particular day and that she 
experienced such pain in performing the acts shown on the films that she 
had never even tried to do her housework again. The films failed to ac- 
complish their purpose and the verdict was returned accordingly. Had the 
investigator done a thorough job, this could not have happened. 

A good example of turning the tables on the plaintiff’s attorneys by 
using their own weapons against them is now being demonstrated in 
Philadelphia. During the last few years, a few unscrupulous doctors have 
been furnishing certain plaintiff's attorneys with considerable ammunition 
in whiplash and other spinal injury cases by the use of a machine called 
the electromyogram.! This machine was being touted by its proponents 
as a fool-proof electronic method of discovering or verifying the existence 
of nerve root pressure in the spinal column which, by interpretation, led 
to a diagnosis of herniation of inter-vertebral discs or other spinal lesions. 
The device, it was said, accomplished the same purpose as the myelogram 
but without its attendant pain and risk. The electromyogram is a device 
roughly comparable to the electrocardiogram in that it measures electrical 
voltage occurring as a result of the contraction of a muscle. In contrast to 
the electrocardiogram, which measures large voltages from the large group 
muscle called the heart, the EMG is done with a very fine pointed needle 
and measures the potential in just one or two groups of muscle fibres. The 
electromyogram is supposed to indicate graphically when a muscle has 
lost its nerve supply, namely the nerve supply which begins in the spinal 
column and goes along the peripheral nerve directly into the muscle. Read- 
ings are taken from an oscilloscope and a loud speaker provides the sounds 
of the electrical impulses being received. —The EMG is helpful in determin- 
ing the presence or absence of a lesion, the location of which can be roughly 
determined by which muscles are involved and the extent to which they 
are involved. 

The myelogram involves the injection of pantopaque material into the 
spinal column permitting visualization of existing defects. The procedure 
is extremely painful and somewhat dangerous and it is not likely that a 
malingerer will suffer the pain or risk just to enhance a false claim of back 
injury. The electromyogram, on the other hand, is painless and involves 
no risk at all. It provides a convenient way for the malingerer to enhance 


* [Editor’s Note—See discussion of the Electromyogram in 11 Federation of Insur- 
ance Counsel Quarterly 53 (Summer 1961).] 


[73] 





the value of his claim both by building up the amount of his special 
damages and gathering support for his claim of back injury. 

The device has many shortcomings, however, and according to the 
best medical opinion represents only a minor diagnostic aid. For example, 
variations in the readings are caused by such things as the use of tran- 
quilizers and muscle relaxants, immobilization in a cast, the patient’s 
temperature, pulse and respiration at the time of testing and other factors. 
In addition, there is considerable difference of medical opinion relating to 
the interpretation of the various wave forms. In upper age groups, de- 
generative changes affect the EMG findings. 

Perhaps the most disturbing facet of the device from the defendant’s 
standpoint is that no graphic records are ever submitted for review by 
defendant’s experts and defendant is expected to accept the interpretations 
of plaintiff's doctors. This we cannot do. In short, the EMG is not an 
instrument of precision as some doctors would have you believe. It is only 
a laboratory aid to be considered in the light of all other aspects of the 
case and in the light of the tremendous possibilities for error. 

The device was at first difficult for the defense attorney because very 
few medical men knew much about it and because the lack of graphic 
evidence of its findings placed the defense at the mercy of plaintiff’s doctors 
whose veracity was open to doubt. After a very difficult initial period of 
time, during which several large verdicts were returned on the strength of 
injuries diagnosed by this gadget, the defense Bar took measures which 
have placed the machine in its proper perspective. First of all, the hospitals 
owning the machines were advised of the abuses and misuses being made 
of it by the doctors in question, many of whom lacked the qualifications 
in neurology necessary for its proper use. In each case, the hospital in 
question took affirmative action limiting the use of the machine to one 
qualified unapproachable staff physician. In addition, several other medical 
men studied the device and prepared themselves to explain its weaknesses 
and limited significance. In fact, in a recent lecture by one of the doctors, 
now properly using this machine, it was learned that it can be used legiti- 
mately and properly in some cases to detect the absence of a physical basis 
for symptoms and can actually be an effective device for the defendant. 
We are now considering utilizing it, within proper bounds, for the defense. 

Simple experiments made in the courtrooms are in many instances 
very effective. For example, in a recent case where it was the contention 
of the plaintiff that the brake shoes on an automobile had been placed in 
the braking drum backwards, causing the mechanism to operate improperly, 
the defense called a mechanic who in the presence of the jury took the 
braking mechanism apart piece by piece and then reassembled it, demon- 
strating that it was impossible to insert the brake shoes in the mechanism 
backwards because they would not fit. This simple experiment destroyed 
the plaintiff's case. 
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Where instruments or appliances are alleged to have been faulty, it is 
always wise to use them as models in explaining their construction and 
operation to a jury. Caution must be exercised, however, by careful pre- 
trial preparation. There are innumerable instances where these simple 
experiments will demonstrate the unreliability of the claim. But be sure 
of your facts and your knowledge of the equipment involved before you 
demonstrate to the jury. 


Models, plats and diagrams are used just as frequently, and perhaps 
even more effectively, by the defense than they are by the plaintiff. ““You 
can’t change the physical facts’’ has long been the cry of defense counsel. 
How can physical facts be presented to better advantage than through the 
use of models, photographs, plats and diagrams? Especially in railroad 
and industrial accidents, models and diagrams can be put to effective use 
not only to present a clear picture on the question of negligence, but also 
as something to arouse the interest of the jurors. Anything that will get 
the jurors to thinking instead of just listening is valuable. 

One of the most lethal weapons available to defense counsel today is 
the subpoena of copies of plaintiff's income tax returns. Many people’s 
returns cannot be reconciled to their claims for loss of earnings. This is 
so because today it seems that a man may still be considered honest even 
if he lies, cheats or steals, provided that the victim is either Uncle Sam or 
an insurance company. 

Quite often the injured plaintiff who presents an exaggerated claim 
has either filed a fraudulent tax return or no return at all. In many cases 
where we have subpoenaed copies of plaintiff’s tax returns, the claim for 
loss of earnings has been either withdrawn altogether or reduced to conform 
with the tax returns which have been filed. 


We have utilized this technique in various ways. In notifying the 
plaintiff to appear for his deposition, we have served him with a subpoena 
duces tecum to bring with him copies of his tax returns. In, other cases, we 
have taken his deposition and had him testify under oath as to the amount 
of earnings which he claimed he lost and then followed this with an order 
for the production of copies of his tax return. This latter method is some- 
times more effective since plaintiff is placed in the embarrassing position 
of having testified under oath to earnings which are not borne out by his 
income tax returns. 


At this point it might be wise to warn you that, despite all our dis- 
covery rules and new techniques, the trial of a lawsuit is still an adversary 
proceeding. If you, as defendant’s counsel, hold evidence which you think 
can be used to disprove in effective fashion the testimony of plaintiff or 
his witness, keep it to yourself and do not be premature in using it. You 
may find that your cannon cracker is actually a dud. Plaintiff’s counsel 
will not have been asleep. 
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We have also used the subpoena of income tax returns during trial, 
and this method also has proved quite effective. Last year during the trial 
of a case, the injured plaintiff appeared in court as just short of a wheel- 
chair case. She had testified that before the accident it was necessary for her 
to work to support her sick husband and three children. She presented a 
most pathetic picture and said she was unable to walk without help. But 
our doctor could find absolutely nothing wrong with her. 

The first day of the trial she testified that before the accident she was 
a waitress, and, including tips, she earned $128 per week. Since the 
accident, she had been unable to work. That evening she was served with 
a subpoena requiring her to bring into court with her the next day copies 
of her income tax returns for five years preceding the accident. Copies 
of these returns revealed that the highest income plaintiff reported to the 
government in any one year was $1,100. This evidence not only destroyed 
plaintiff's claim for damages but also cast considerable doubt on her 
testimony as to the extent of her injuries. So much so, in fact, that the 
case was settled for only a fraction of the amount previously offered by 
the insurance carrier. 

We encountered a similar experience recently through the subpoena 
of income tax returns in connection with a pretrial deposition. Plaintiff 
in the case was a medical doctor, who claimed that as a result of an 
automobile accident he sustained a concussion, cracked ribs and a laceration 
on three fingers of his left hand which later became infected and a severed 
tendon in the fifth finger, with a resulting limitation of use. This doctor 
had presented a claim for approximately $7,500 in out-of-pocket expenses. 
About a thousand dollars was for medical expenses, rental of a car, and 
hire of a chauffeur. The balance, or about $6,500, was for loss of earn- 
ings and surgical fees over a short period of time. He produced written 
bills to support his claim of medical expenses and a receipted bill from a 
car-rental agency. After he testified as to the amount of his earnings, he 
was requested to produce copies of his income tax returns for several years 
preceding the accident. For these several years his reported income averaged 
slightly over $2,000 per year, in spite of the fact that our investigation 
showed that he lived in an extremely large suburban residence with a 
three-car garage where he housed his Cadillac and Plymouth automobiles. 
When confronted with his tax returns, during the course of his deposition, 
he withdrew any claim for loss of earnings and admitted that all of the 
items of damages, including the doctor bills, were false except for one 
$10 bill for X-rays. The case was settled on the spot for $250. 

Many times an embarrassed plaintiff will attempt to avoid being 
confronted in this manner by claiming that an income tax return was 
filed but that he or she did not retain a copy of it. At this point, counsel 
should advise the party that for a nominal charge which the defendant 
would be pleased to bear, the Collector of Internal Revenue will furnish 


[76] 





Cy. eee. tee Ce ee a ee Ue Cee aoe 


fy oe, A HA 








any person with a photostatic copy of his return upon written application. 
In my state our Supreme Court has held that the availability of a copy 
of the return on this basis means that the individual has “‘constructive’’ 
possession of the return and must produce it. 

There are many other government records and documents which can 
be effectively used by the defense. For example, Veterans Administration 
records including medical records may be obtained in a proper case. We 
have utilized this procedure effectively to uncover pre-existing medical and 
psychiatric problems occurring during periods of military service. These 
records can be obtained by authorization signed by the veteran, and in 
cases where he refuses to do so the adverse party may frequently obtain 
them by furnishing to the Veterans Administration an affidavit setting 
forth the facts of the pending action, the nature of the injury alleged and 
indicating why fraud or injustice will result unless the records are produced. 
If the V. A. is satisfied that under all the circumstances the records should 
be produced, it will notify the attorney that they will be produced upon 
service of a subpoena duces tecum. 

Another use of government records which we have used with some 
success involves the records of the Unemployment Compensation Bureau 
of the state. In Pennsylvania and in many states an individual who has 
been injured and who seeks to obtain unemployment benefits must furnish 
a written certification from a physician that he is available for work since 
only such persons are entitled to compensation. 

Many doctors, in their zeal to help their clients will furnish the needed 
certification so that their patient smay obtain these benefits. However, 
it places them in an embarrassing position when they later attempt to 
testify that at that very same time the patient was totally or partially 
disabled. ‘These records are subject to subpoena duces tecum. 

Many government documents are immune from subpoena but most 
of them are available to the plaintiff himself and efforts should be made 
to obtain them by written authorization. If the plaintiff refuses, you may 
not be able to obtain the records but you will have been alerted to the 
probability that the plaintiff has something to conceal. I am referring to 
such things as social security records, selective service records and other 
documents of a confidential nature. 

Constant attempts are also being made by defense attorneys to make 
juries aware of the fact that awards in personal injury cases are free of 
federal income taxes. These attempts follow two lines: (1) The introduc- 
tion into evidence of the amount of federal income tax that the plaintiff 
was paying prior to his injuries. The purpose of such evidence is to decrease 
the ‘‘gross income’’ evidence introduced by the plaintiff and thus to de- 
crease the amount of one of the principal factors which determine the 
size of the final award. (2) A request for an instruction which states, in 
effect, that any award made to the plaintiff will not be subject to federal 
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income tax. The avowed purpose of this request is to prevent a jury from 
adding to an award (which has already been calculated in accordance with 
the general measure of damages) an amount which it erroneously believes 
that the plaintiff will have to pay for income taxes. In both instances, 
these attempts have met with little success, and the majority of the juris- 
dictions that have considered the problem have refused the evidence as well 
as the instruction. 

A death certificate is prima-facie evidence of the facts stated therein 
but is always open to contradiction by any of the parties regardless of who 
offered it. Plaintiff's attorneys sometimes do not exercise sufficient care in 
the use of death certificates, and defense counsel can take advantage of this 
lack of preparation. 

In a recent case, a woman was slightly injured in an automobile acci- 
dent and, according to plaintiff’s attorney, immediately developed phlebitis 
which continued to flare up and resulted in her death one year after the 
accident. One of the defenses was, of course, that there was no connection 
between the slight injury and the decedent’s death. In the course of the 
trial, plaintiff offered the death certificate into evidence apparently for the 
purpose of establishing the death of the individual and the date on which 
death occurred. What he failed to notice was that the attending physician 
in the death certificate also stated categorically that the condition which 
caused decedent’s death had existed for only six months prior to her death. 

This is a good example of the care which should be taken before 
introducing any document into evidence and the advantages that can be 
gained if opposing counsel’s preparation has not been thorough. 

Records should be very carefully examined before either being put 
into evidence or used for cross-examination. I have in mind an interesting 
situation which is related by one of my friends in New York. In cross- 
examining a doctor who had just finished telling the court and jury that 
the plaintiff had been seriously sick for six to seven months in the hos- 
pital, and had concluded with, ‘In fact, he never had a good day in those 
six or seven months,”’ this lawyer picked up a hospital record and noted 
that the nurse had stated thereon “‘very good’”’ on one of the days. He 
called the doctor’s attention to his statement that the plaintiff had never 
had a good day, and the doctor confirmed what he had said. Confronted 
with the hospital record, the doctor called the lawyer’s attention to the 
fact that he had failed to read the record correctly and pointed out that 
the nurse’s notation reported that the plaintiff had had a very good enema 
on that day. 

A good defense lawyer should always make a thorough investigation 
of the hospital record, the nurse’s notes, and the drug chart. He should 
never content himself with an abstract of the hospital record. These records 
often reveal whether the pain and anguish claimed actually existed. The 
drug charts provide a measuring stick for the pain experienced. 
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As valuable as thorough preparation of the liability aspect of a case 
may be, it must be accompanied by an equally painstaking research into 
the question of the plaintiff’s medical record. This subject, however, is 
so voluminous that it deserves treatment in a separate paper. 

All too frequently the defense attorney is faced with so-called medical 
experts who permit themselves to be used as accessories to personal injury 
claims of questionable merit. This unholy alliance between some plaintiffs’ 
lawyers and some doctors result in exaggerated claims and padded doctor 
bills. 

Medicine is not an exact science, and honest differences of opinion are 
to be expected. However, many of the differences of opinion expressed in 
the courtroom today cannot be classed as an honest disagreement between 
experts. The doctor for plaintiff testifies that plaintiff is totally disabled 
for the rest of his life. —TThe defendant’s doctor all too often states plaintiff 
is not disabled at all. He could work now if he wanted to. He is nothing 
but a malingerer. 

This medical testimony, coming from partisan experts who need not 
be particularly qualified in the field about which they express their opinion, 
is confusing to the court and jury alike. It makes it impossible for the 
jury to determine the medical truth or to properly pass upon the questions 
of competency and honesty between the medical contenders. Indeed, the 
jury may well accept the testimony of the expert with the more cultivated 
courtroom manner rather than the one with the superior knowledge. This 
often leads the practitioner into becoming more interested in retaining a 
good testifier rather than a good doctor. As partisanship, personalities and 
the dollar sign are injected into the picture, the more confusing and 
confounding the problem becomes, especially for determination by the lay 
people making up our juries. 

The use of the impartial medical expert is a concept which can be 
used to advantage by the defendant in situations where plaintiff's counsel 
is using one of the stable of medical experts he commonly employs over 
and over again in his cases and whose medical expertness does not, in fact 
could not, equal his experiences as a witness, to control the testimony of 
plaintiff's experts and get at the truth. 

It has been our experience that most of the opposition to the appoint- 
ment of an impartial medical expert comes from the plaintiff’s counsel. In 
a recent meeting of the Insurance Section of the Pennsylvania Bar Asso- 
ciation at which the use of the impartial medical expert was discussed, it 
was found that the plaintiff's attorneys were against the idea while the 
defendants’ attorneys were in favor of it. Where they will be after the 
idea has been reduced to practice for a time, no one knows. But the present 
division of opinion is not surprising. It has been our experience that the 
poorest, least probative medical testimony comes from a string of doctors 
who are continuously employed by a limited number of plaintiffs’ attor- 
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neys. I am led to the conclusion that their medical testimony is more in 
need of comparison with that of the impartial medical expert than is 
medical testimony generally. 

It is my belief that defense lawyers all over the country should look 
into the operation of impartial medical testimony and urge its adoption by 
all state and federal courts. It seems to me that it would accomplish two 
objectives in which we are all interested—first, in relieving the already 
congested court calendars and second, in providing more reliable guidance 
for the jury in the medical aspects of a case. 

In New York, 330 out of 575 cases were settled on the basis of im- 
partial medical testimony in a test of procedure. This is especially impor- 
tant when one remembers that none of these cases could be settled at a 
regular pretrial conference and that they constituted the core of the most 
difficult and largest cases, which by their very nature would have taken 
longer than ordinary cases to try. 

Passing to the larger aspect for a moment, I think each of us needs to 
say to ourselves once in a while, “Remember, you’re a lawyer.’” You may 
ask, ““‘How could I forget it?’’ The answer is, ‘‘Easily.”” In today’s world 
it is no trouble at all. We lawyers have become so caught up in today’s 
competitive situation that it is easy to forget that we are and must act like 
lawyers. We are supposed to be thoughtful, professional people whose 
advice is their principal product and whose judgment is frequently accepted 
over all others. We have that standing, not because of the degrees we hold 
or the position we may have attained, but because traditionally lawyers 
are men of courage and of character. They are dedicated to truth and 
justice. We are the ones who have the nerve—the guts, if you don’t mind 
—to tell a friend that he is wrong, to tell a client he is wrong, and to tell 
the judge that he is wrong. More generally, lawyers are expected to fight 
for right principles, no matter how unpopular the cause or how despised 
the particular client. This is not easy today, when the race for success, 
for position, for standing and for status is so hectic. We must remind 
ourselves frequently that we cannot live up to the traditions of our pro- 
fession unless we rise above this clamor and really do a lawyer’s job. 

This thought has never been better expressed than by the late Justice 
Jackson in an article in which he lamented the passing of the ‘‘country 
lawyer’’—using that term in its most complimentary sense. Now I suspect 
that in both West Virginia and in Pennsylvania there are still many, 
many “country lawyers’ practicing law not only in the rural areas but in 
the cities as well. These men are living up to Justice Jackson’s image of 
the ‘‘country lawyer,’ which went in part like this: 

“Once enlisted for a client, he took his obligation seriously. He 
insisted on complete control of the litigation—he was no mere 
hired hand. But he gave every power and resource to the cause. He 
identified himself with the client’s cause fully, sometimes too fully. 
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He would fight the adverse party and fight his counsel, fight every 
hostile witness, and fight the court, fight public sentiment, fight any 
obstacle to his client’s success. He never quit. He could think of 
motions for every purpose under the sun, and he made them all. He 
moved for new trials, he appealed; and if he lost out in the end, he 
joined the client at the tavern in damning the judge—which is the 
last rite in closing an unsuccessful case, and I have officiated at many. 

“But he loved his profession, he had a real sense of dedication 
to the administration of justice, he held his head high as a lawyer, 
he rendered and exacted courtesy, honor, and straightforwardness 
at the Bar. He respected the judicial office deeply, demanded the 
highest standards of competence and disinterestedness and dignity, 
despised all political use of or trifling with judicial power, and had an 
affectionate regard for every man who filled his exacting prescription 
of the just judge. 

“The law to him was like a religion, and its practice was more 
than a means of support; it was a mission. He was not always popular 
in his community, but he was respected. Unpopular minorities and 
individuals often found in him their only mediator and advocate. 
He was too independent to court the populace—he thought of him- 
self as a leader and lawgiver, not as a mouthpiece. He ‘lived well, 
worked hard, and died poor.’ Often his name was in a generation 
or two, forgotten. It was from this brotherhood that America has 
drawn its statesmen and its judges. A free and self-governing Re- 
public stands as a monument for the little-known and unremembered, 
as well as for the famous men of our profession.” 


Today there seems to be little understanding of this type of independent 
lawyer, who values principles rather than interests. The competitive busi- 
ness spirit has taken over much of the law business and many law offices. 
It will take over more of our profession unless we are prepared to stop it. 
If the practice of the law becomes just another way of achieving financial 
security and social status, we are lost as a profession. 

Resist this trend—resist it with all your might. Remember—you're 
a lawyer. Fight to keep on being a lawyer—a lawyer in the traditional 
sense, a man whose independent judgment and advice is sought because 
his character and integrity lends strength to any case he pleads. You will 
find that most people and most of your clients will welcome such a stand. 
They are tired of “‘smart’’ lawyers and “‘mouthpieces.’’ They will in most 
cases greet your declaration of independence with incredulous relief. They 
have abeen waiting for someone to make such a refreshing break with 
conformity. 

For example, who but a lawyer is going to tell a die-hard insurance 
company that it has to abandon the policy of trials, trials and more trials? 
Who else can coldly analyze the cases and put realistic figures on them? 
Who else can persuade the pre-trial judge that the insurer's settlement fig- 
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ure is the right figure, and that it would be wasteful to permit such a 
settlement to go by the boards? This requires study and work and courage, 
but it will produce results. 

Would you believe that such an approach recently resulted in settlement 
of 80% of the worst cases which one of our insurance companies had on 
the trial list in Common Pleas Court? This company had the feeling, as 
we had, that many of these cases ought to be settled, and that they could 
be settled if we could persuade some strong trial judge to schedule special 
pretrial conferences and allow us enough time to establish the validity of 
our position. We advised the company not to initiate this program unless 
they had the courage to carry it through. They said they were ready and 
we took them at their word. We literally tore those files apart—then we 
put them back together again, with a fair, realistic settlement figure. Our 
men knew those cases inside out. Asa result, 39 of the 51 cases were settled. 
Most of them were settled within the range established by our trial men 
and the insurer’s claim men. In a few cases, we were pushed a little bit; 
in others, it worked the other way. On balance, we consider it a phenome- 
nal accomplishment, beneficial to all concerned. 

If any of your judges wants to get a deeper insight into the use of 
pre-trial conferences and conciliation conferences, they should seek the 
advice and counsel of the Honorable Leo Weinrott of the Court of Com- 
mon Pleas in Phliadelphia County. Judge Weinrott has contributed more 
perhaps than any other individual towards the progress which has been 
made in Philadelphia County in cutting down the backlog of personal in- 
jury cases. It is not so much the number of cases disposed of that is impor- 
tant, but the demonstration that if all parties will in good faith attempt 
to solve this problem, and some judge has the stature and courage and 

vigor to keep the program moving, the ultimate objective can be achieved. 
: One more example may be worth mentioning. A few years ago one of 
our better companies was enjoying a substantially increased volume of 
business which, of course, also led to a substantial increase in the number 
of claims and suits. During one of our semi-annual reviews of our files, we 
observed that the number of this company’s cases in suit was quite dispro- 


portionate to the amount of business written, compared with our other’ 


companies. Apparently the claim department had either been overrun by 
prosperity or they had not become adjusted to the new situation. We 
scheduled a conference with company representatives, called these facts to 
their attention, and told them bluntly that they had too many cases in suit, 
many of which probably could and should be settled. We urged them to 
review as many of their files as they could, revive settlement negotiations 
and, if possible, take these files off our shelves. Once they were satisfied 
that we were serious, they accepted our advice and the results again were 
phenomenal. Obviously, this course of action cost our firm a substantial 
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amount of fees, but we felt it was the only proper thing to do and we did it. 
The company appreciated this attitude and I am sure it gave them an 
added incentive to make the program the success that it turned out to be. 

In conclusion, I should like to call for an increase in the organized 
efforts of defense counsel to secure impartial justice for the insurers they 
represent. We have the obligation to our clients to devote a portion of our 
time to the non-compensatory tasks which frequently fall to lawyers. We 
should work politically to defeat the many pro-plaintiff measures con- 
stantly being introduced into our legislatures. We should support by the 
written word those judicial decisions which are fair to the defense. We 
should write and publish criticisms of decisions which we feel are im- 
proper or unfair to the position of the insurers. We should, of course, 
fight fraudulent claims with all of the resources at our disposal. 

I hasten to add one thing, however—that we, as defense lawyers, 
should not become so saturated with this job of properly and vigorously 
defending against questionable claims that we begin to fall into the error 
frequently attributed to plaintiff's counsel—we must not think we have to 
win every case, at almost any price. 

In other words, we are not just representing defendants and their in- 
surance companies. We are serving the rule of law in the community by 
performing our traditional role as advocates. When our ancestors dis- 
claimed violence and accepted instead the rule of law, they made our 
profession an important and indeed a fundamental part of civilized society. 

If we remember this, our highest role, we shall never stoop to unfair 
tactics of any kind, no matter what the provocation, and we shall always 
be worthy of the most honorable title of lawyer and advocate. 


Additional Committee Appointments 


In addition to the Committee appointments announced in the Fall 
Quarterly, Vol. 12, No. 1, the following are added: 


Casualty Insurance Committee WILL L. NELSON 
PAUL PRETZEL, Chairman 1505 W. Broadway 
Suite 1500 Columbia, Missouri 
100 West Monroe Street 
Chicago 3, Illinois Federation Award Committee 
JOHN KILLINGSWORTH KEITH KELLY 
811 First National Bank Bldg. 809 Insurance Building 
Phoenix, Arizona Fort Worth, Texas 
EUGENE FRENCH 
3440 Wilshire Blvd. Federation Recognition by 
Los Angeles, California A.B.A. Committee 
PHILIP J. HERMAN GIBSON B. WITHERSPOON 
330 Williamson Building 507 Citizens National Bank Bldg. 
Cleveland, Ohio Meridian, Mississippi 
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Liability for the Spread of Fire 


By ARIBERT L. YOUNG * 


ae GENERAL RULE in this country, and in Eng- 
land since 1707, is well established that when an owner and/or occupier 
in control of property sets a fire on his own premises for lawful purposes, 
or when a fire accidentally starts thereon, he is not, in the absence of a 
statute to the contrary, liable for the damage caused by its spread to the 
property of another unless (1) it started through the owner or occupier’s 
own negligence, or (2) he failed to use ordinary means in controlling or 
arresting and extinguishing it. 

This article will attempt to cover the liability of an owner or occupier 
of property for negligently allowing fire to spread. 

The test of negligence applied to any given situation involving fire 
destruction is what an ordinary and prudent man would do in view of 
the circumstances, namely the fire hazards of a particular plant or a par- 
ticular warehouse, or even of one’s own home. 

With respects to commercial properties, such as a warehouse, the most 
proven effective fire preventive systems are devices such as automatic 
sprinkler systems, automatic fire doors, watchmen, etc. It seems reasonably 
clear that it is incumbent upon a warehouseman and probably most cem- 
mercial enterprises to install and to maintain some workable device or 
system for the purpose of arresting and controlling fires. In Ricks v. 
Thielepape 2 a warehouseman was held liable for fire damage because he 
was negligent, in that: 

(1) He failed to keep a night watchman inside the warehouse at 


night; and ; 
(2) He failed to have an automatic sprinkler system in the building. 


The court in this case found that each of these acts of negligence was the. 


proximate cause of the plaintiff's damage. The case follows the general 
rule that there is no liability on the part of the party in control of the 
premises (here the warehouseman) for a fire accidentally started thereon 
unless and until, through his negligence, he failed to arrest the fire. Query 
then: Will an automatic sprinkler system arrest a fire so that a duty will 
arise to install and maintain such a system or a comparable system? 


* Member of Armstrong, Gause, Hudson & Kightlinger, Indianapolis, Indiana. 
1 McNally v. Colwell, 52 N. W. 70, 72 (Mich. 1892). 
2 Ricks v. Thielepape, 222 S. W. 2d 399 (Tex. Civ. App. 1949). 
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EFFECTIVENESS OF SPRINKLER SYSTEMS 


Sprinkler systems are much more effective than the average layman 
would anticipate. These devices have a record of 95.9% efficiency over a 
period of more than 50 years of service.* Further, statictics show that of 
the 4.1% of “unsatisfactory sprinkler fires’”” they were primarily caused by: 


(1) Hazard of occupancy too severe for sprinkler system; 

(2) Water shut off at start of fire; 

(3) Poor design of sprinkler system installation or unskilled modi- 
fication of sprinkler system; 

(4) Insufficient water supply; 

(5) Improper maintenance or faulty repair of sprinkler system; 

(6) Improper stockpiling of goods.* 


If a serious fire occurs in a sprinkler controlled building the odds are 
very great that the fire was not quickly arrested or brought under control 
because someone negligently failed to maintain the sprinkler system prop- 
erly, or negligently did or omitted to do one of the causes above listed. 

Between 94-95% of the fires that start in sprinkler controlled buildings 
were stopped or held in check until the fire department arrived, by the 
operation of 10 or less sprinkler heads, and that in 60-65% of such fires 
the fire was stopped or held in check by the operation of one sprinkler 
head.5 

Fire prevention organizations and insurance companies are determined 
to exert every possible effort to make automatic sprinkler systems 100% 
effective. However, perfection is never accomplished and there will con- 
tinue to be serious fires in sprinkler controlled buildings. When serious 
fires do occur in sprinklered buildings there should be a thorough investi- 
gation, as the odds are very great that either some one was negligent or 
arson was involved. If arson was involved the fire insurance carrier is 
vitally concerned, and if some one other than the insured was negligent 
then the fire insurance carrier has definite subrogation possibilities. Usually 
a large sum of money is involved in these cases which makes every possi- 
bility worthwhile investigating. 

The case law throughout the country backs up the fire protection 
engineers. 

In Nashville Trust Company et al. v. City of Nashville,® the plaintiff 
introduced proof tending to show that some 90% of fires, originating in 
buildings equipped with sprinkler systems, are extinguished before serious 
damage is done. Likewise, in Tubbs v. American Transfer and Storage 


* National Fire Protection Association Quarterly, April, 1945. 

* Handbook of National Fire Protection Association, Page 1054. 

5 Ricks v. Thielepape, 222 S. W. 2d 399, 400 (Tex. Civ. App. 1949). 

® Nashville Trust Company et al. v. City of Nashville, 5 CCH Fire & Casualty Cases 
442 (1945). ‘ 
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Company," there was established evidence showing that the installation 
of automatic sprinklers in a warehouse materially lessens the insurance 
premiums on property stored therein and that such appliances will usually 
hold a fire within a small radius around the place of its origin. The court 
in the Tubbs case held the facts would justify a jury in finding liability 
for fire damage to the property stored with the defendant, and that 
negligence could be predicted upon defendant’s failure to have a sprinkler 
system in the 50- by 160-foot one story building, and in failing to keep 
a watchman inside of the premises at night. The means employed to 
prevent fire here consisted of eight hand-operated pyrenes which, of course, 
were useless without a watchman. The court held that the defendant 
failed to meet his duty to use ordinary care to prevent a fire; and failed 
to meet his duty to use ordinary care to arrest its progress after it started. 


STANDARD OF CARE REQUIRED 


The standard of care required to protect against the spread of fire is 
different in each case and is usually a jury question. Even a public ware- 
houseman isn’t an insurer against fire, but does have a duty to exercise 
reasonable care to protect goods in his custody from loss or injury by fire.® 
A public warehouseman isn’t required to store goods in a fireproof building 
in the absence of agreement to the contra; however, he must use a building 
fit and safe for proper storage. The warehouseman in P & A Dispatch v. 
MacDougall * used a wooden structure and was found negligent in storing 
highly inflammable goods in it. 

In Dubuque Fire & Marine Ins. Co. v. Union Compress & Warehouse 
Co." the court held a fire of freshly stored cotton was not an “‘unavoid- 
able accident’’ because it could have been circumvented had a watchman 
patrolled the aisles in the barn at least once every 30 minutes in order to 
detect any ‘‘fire bale.”” This was shown to be the method customarily 
and reasonably employed by warehousemen of cotton. 

The care to be used must always»be in proportion to the risk involved; 
first, it must be determined whether the fire ignited on a residential prop- 
erty where it is less likely to occur or in a warehouse or manufacturing 
company where fires are more frequent. If the fire occurs in the home there 
is probably no negligence in not having the home equipped with fire ex- 
tinguishers; not so, however, if the fire occurs in non-residential buildings. 





* Tubbs v. American Transfer and Storage Company, 297 S. W. 670, 672 (Tex. 
Civ. App. 1927). 

Id, 

® Schell v. Miller North Broad Storage Co. Inc., 353 Pa. 319, 45 A. 2d 53, 56 
(1946). 

* P & A Dispatch v. MacDougall, 91 Ind. App. 181, 170 N. E. 551 (1930). 

™ Dubuque Fire & Marine Ins. Co. v. Union Compress & Warehouse Co., 143 F. 
Supp. 128 (W. D. La. 1956). 
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Regarding the fire preventive system used, the particular circumstances 
of each case involving size, warehouse and factory operations, types of 
goods stored or handled, or similar factors, will have to be considered in 
determining whether a negligence charge can be maintained. Failure to 
employ either customary or reasonable precautions in a factory or ware- 
house may very well, in and of itself, constitute negligence on the part of 
the owner or occupier of such property. 

This was the precise reasoning of the court in Jonesboro Compress Co. 
v. A. W. Hall, et al.‘ which affirmed a recovery for bales of cotton lost 
in a fire when no watchman at all was in the room. In McNally v. 
Colwell 13 it was held to be negligence as a matter of law to operate a 
mill or factory without proper appliances to extinguish fires. There a 
fire spread from the defendant’s mill to the plaintiff’s stacked lumber on 
a nearby dock. No negligence was charged in the origin of the fire, but the 
defendant was held liable because he neglected to keep upon his premises 
proper and sufficient appliances to prevent the spread of an accidental fire 
starting on his own prmises. 

It is not enough merely to install a fire preventive system and forget 
about it. Many fires occur because the fire preventive or fire control devices 
are improperly maintained. In eight out of forty-five serious fires occur- 
ring in sprinklered properties during the period of January 1 to September 
15, 1948, the cause of the sprinkler system failing to work was that the 
water was shut off from the sprinkler system. 

In the case of Schell v. Miller North Broad Storage Co.,1* which 
involved a fire in a six story warehouse equipped with fire doors, the ware- 
houseman was held liable because the fire door didn’t operate properly. 
The issue in that case was whether mere installation of the approved fire 
door system in compliance with the statute and ordinances was all that was 
required for the performance of the warehouseman’s duty. The court held 
not and found that the duty to use ordinary care to arrest a fire once in 
progress was not met because the mechanical door failed to work. In this 
particular warehouse at each floor on the elevator shaft was a fire door. A 
fusible link which would melt at 165 degrees would automatically close 
the doors on all the floors and thus prevent a fire from spreading to the 
other floors. The fire in this case started on the third story and was carried 
by the draft in the open elevator shaft. It reached and even melted the 
fusible link but the doors did not close. The fire doors should have closed 
on all six floors but firemen had to close them manually on the first, second 
and fourth floors; they could not reach the fifth and sixth floors due to 
the fire. The closing of the door on the fourth floor prevented the fire there, 


2 Jonesboro Compress Co. v. A. W. Hall et al., 178 Ark. 753, 13 S. W. 2d 298, 
300 (1929). 

*® McNally v. Colwell, 52 N. W. 70, 72 (Mich. 1892). 

* Schell v. Miller North Broad Storage Co., 353 Pa. 319, 45 A. 2d 53 (1946). 
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but it did spread to the fifth and sixth floors where the plaintiff's goods 
were stored. Apparently the fire doors failed to function because they 
were defectively maintained; thus, the proximate cause of the destruction 
was due to the failure of the fire doors to operate. The court applied the 
doctrine of res ipsa loquitur to the failure of the fire doors to operate. 

Likewise, in Gulf Compress Co. v. Harrington * negligence in allow- 
ing a door to get so out of repair that it could not close. 


PERSONAL INJURY CASES 


The case law extending liability for negligently allowing fire to spread 
to another’s property is also applicable to subsequent personal injury that 
may be suffered as a consequence of the fire. Negligence in allowing a fire 
to spread was held to be the proximate cause of the plaintiff’s personal 
injury in Haverstick v. Southern Pac. Co.** because it is reasonable to infer 
that a man will attempt to put out a fire that has spread to his property 
and that he might be injured in the attempt. The courts, in effect, are 
saying that the negligent party is bound to anticipate when a fire starts 
that another party adversely affected would try to put it out. 


THE LANDLORD-TENANT RELATIONSHIP 


Commonly, the occupier of a commercial building does not own the 
building. The general rule, as laid down in Walker v. Ellis," regarding 
landlord-tenant relationship is that the landlord or lessor is not liable to 
injured third parties, such as the tenant’s bailors, unless: 


(1) He has agreed to eliminate an existing condition; 

(2) He has agreed to keep the property in repair; 

(3) He has concealed or simply failed to disclose some dangerous 
condition to the lessee; or 

(4) The lessor has leased land for purposes which involve the ad- 
mission of large numbers of persons as patrons of the lessee and 
the lessor knew of the dangerous condition or had reason to 
expect that the lessee would admit his patrons before the land 
was put in reasonable safe condition.1® 


If the owner is negligent in one of these four duties, most likely he is 


liable for loss whether sued by the third party directly or by his own . 


lessee (assuming there are no valid indemnity agreements between lessor 
and lessee). 

The actual owner of the property is usually held liable for damage 
occasioned by a fire spreading from his property in the hands of a tenant 
or lessee if it starts by reason of his own negligent acts. For instance, if 
he undertakes to fireproof a building and does so negligently, most likely 


** Gulf Compress Co. v. Harrington, 90 Ark. 256, 119 S. W. 249 (1909). 

© Haverstick v. Southern Pac. Co., 1 Cal. App. 2d 605, 37 P. 2d 146 (1934). 
“ Walker v. Ellis, 126 Ind. App. 353, 133 N. E. 2d 54 (1956). 

*® Restatement of Law of Torts, § 356-359. 
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he would be liable for the resulting fire damage. In Declara v. Barber 
Steamship Lines, Inc.,® the court held a mere promise to make repairs 
on the tenant’s request is insufficient. However, that particular case did 
hold the landlord liable because he not only agreed to make repairs upon 
notice of the tenant, but also inspected the property himself and kept a 
crew of repairmen on hand. The case held that these various facts consti- 
tuted sufficient control over the premises by the landlord to render him 
liable for failure to keep the premises in repair. 

This omission or failure to act would constitute negligence on the 
part of the landlord; likewise, where he commits acts of commission he 
is liable to the lessee, as where the landlord in Stephen v. McNeill ®° sent 
his man in with a blow torch to fix the tenant’s frozen water pipes. The 
blow torch started a fire due to the workman’s negligence, and the landlord 
was held liable. In cases where the lessee may be another party’s bailee, 
logically that third party or bailor could directly trace the liability for 
his loss to the landlord-lessor. 

In the absence of obvious defects in the premises, and if there is no 
covenant for the landlord to make repairs, and no active negligence, the 
landlord is not liable.24 Also, a landlord may by a stipulation in a lease 
or by other agreement with his tenant relieve himself from responsibility 
for damages caused by his own negligence in most states; however, all such 
stipulations or covenants exempting a landlord from liability will be 
strictly construed.?? 


CONCLUSION 


Many small fires become large fires by reason of the negligence of the 
owner or occupier of property in failing to use ordinary means in con- 
trolling or arresting such fires. If modern fire control systems are properly 
installed and maintained in commercial buildings most fires which occur 
will be quickly extinguished or controlled. When large fires do occur in 
commercial buildings it is likely that the owner or occupier of such property 
was negligent. Under a great many factual situations the law will hold an 
owner or occupier of a commercial building liable to third parties who are 
adversely affected where a fire spreads excessively. 

The fire insurance industry and its attorneys have not fully appre- 
ciated the subrogation possibilities which exist in fire cases. Usually an 
investigation is made as to the cause of a fire. However, many times there 
is no adequate investigation or study of the law applicable to the case made 
from the standpoint of determining if there is liability to third parties by 
reason of the spread of the fire. In order to explore and fully realize the 


® Declara v. Barber Steamship Lines, Inc., 309 N. Y. 620, 132 N. E. 2d 871 (1956). 

” Stephen v. McNeill, (1928) 4D. L. R. 172, cited in 7 Can. B. R. 133-140. 

2 Wilson v. Woodruff, 65 Utah 118, 235 P. 368, 43 A. L. R. 1269, 1278 (1925). 
2232 Am. Jur., Landlord & Tenant, § 739; 84-A.L.R. 865. 
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subrogation possibilities in a large fire loss case an attorney experienced in 
such cases should be employed early in the case to direct the investigation 
and he should be authorized to employ fire protection experts to assist with 
the investigation. 

If large fire loss cases and many smaller fire cases are handled in this 
manner the returns from fire subrogation will be substantially increased. 
For example, in a recent case where the investigation was directed by 
counsel experienced in fire cases and where counsel was authorized to 
employ competent fire protection experts to assist in the investigation, evi- 
dence was discovered that the landlord of a commercial building had 
failed to properly maintain a sprinkler system which he had a duty to 
maintain under the facts of the particular case. Other evidence was dis- 
covered that the sprinkler system had failed to function properly thus 
allowing the fire to spread. The building and its contents were a total 
loss. A fire subrogation suit was instituted for the fire insurance carriers 
of a third party who had goods stored in the building. Near the close 
of the plaintiff's evidence the case was settled for over $200,000. Results 
such as this can be obtained in many instances if the fire subrogation possi- 
bilities are fully pursued. 


Su Memoriam 


We have received word of the deaths of the following members, 
and express our sympathies to their associates and families: 


Alfred A. Green of Daytona Beach, Florida, June 10, 1961. 
William S. Isham of Fowler, Indiana, October 6, 1961. 
Albert L. Riley of Waco, Texas, August 27, 1961. 


Members will also be saddened to learn of the death of Ena 
Epton, wife of member Saul A. Epton of Chicago, on December 1, 
1961. She was the gracious hostess at a party held at their home 


in August, 1954 for Federation members attending the ABA 
convention in Chicago that year. 
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TWIP AIREY TE 3 yu age 


PRE-VUES 
OF 
COMING EVENTS 


1962 Midwinter Meeting—Grand Bahama, 
Hotel, Grand Bahama Island (West 
End) 
January 3|—February 4 


1962 Annual Convention—Vancouver Ho- 
tel, Vancouver, British Columbia 


July 31—August 3 


1963 Midwinter Meeting—Del Prado Ho- 
tel, Mexico City, Mexico 
January 30—February 3 


1963 Annual Convention—the Greenbriar 
Hotel, White Sulphur Springs, West 
Virginia 

June 26—July | 

1964 Midwinter Meeting—Royal Orleans 

Hotel, New Orleans, Louisiana 
(dates to be announced) 





